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Jation and control of nasigable rivers; to the Committee on 
Rfrers and Harbors. 

By l\fr. FOR .. IES: Petition of the North Side Board of Trade, 
New York, fa\oring the passage of House bill 26677, for the 
relocation of the pierhead line in the Hudson Ri\er between 
Pier 1 and West Thirtieth Street; to the Committee on Inter­
state and Foreign Commerce. 

Al o, petition of Kirtland Bros. & Co., New York, N. Y., and 
the Northwe«tern Mutual Life Insurance Co., favoring the pas­
sage of House bill 36, a.ffording Federal protection to migra­
tory birds; to the Committee on Agriculture. 

By lUr. FULLER: Petition of Coleman Barber, Woodburn, 
Iorrn, fa\oring the pa sage of House bill 1339, granting an 
increase of pension to veterans who lost a limb in the Civil 
War; to the Committee on Invalid Pensions. 

By l\Ir. HINDS: Petition of Sagadahoc GraJ;lge, No. 31, Pa­
trons of Husbandry, Bowdoin, l\fe., favoring the passage of the 
Page bill ( S. 3) for Federal aid for "Vocational education; to the 
Committee on Agriculture. 

By l\lr. KALANIANAOLE : Petition of the Chamber of Com­
metce of Honolulu, protesting against the proposed removal of 
the lighthouse tender Kill.;u, from Hawaiian waters; to the Com­
mittee on Inter tate and Foreign Commerce. 

Also, petition of the Chamber of Commerce of Honolulu, favor­
ing the passage of bill making appropriation for the improve­
meut of the Honolulu Island; to the Committee on Ili\ers and 
Harbors. 

Also, petition of the Chamber of Commerce of Honolulu, 
fnxoring the passage of legislation permanently stationing a 
properly equipped re\enue cutter on the Pacific coast; to the 
Committee on Inter tate and Foreign Commerce. 

By Mr. LINDSAY: Petition of W. J. Hoggson, New York, 
fayoring the passage of the bill making an appropriation for 
the Lincoln memorial; to the Committee on the Library. 

Alo, petition of the Chamber of Commerce of the United 
States, Washington, D. C., relative to the passage of bill for 
its incorporation under a Federal charter; to the Committee on 
the Judiciary. 

· Also, petition of the Chamber of Commerce of the State of 
New York, protesting against the passage of Senati bill 7208, 
proposing changes relatiye to the carriage of cargo by sea; to 
the Committee on Interstate and Foreign Commerce. 

Also, petition of Coleman Barber, Woodburn, Iowa, favoring 
the passage of House bill 1339, granting an increase of pension 
to all veterans of the Civil War who lost an arm or leg; to 
the Committee on Invalid Pensions. 

By Mr. LITTLETON: Petition of the Woman's Christian 
Temperance Union of Succasunna, N. J., farnring the passage 
of the Kenyon-Sheppard liquor bill preventing the shipment of 
liquor into dry territory; to the Committee on the Judiciary. 

By Mr. ROBERTS of Massachusetts: Petition of the Cooper 
League, of Washington Street Baptist Church, Lynn, Mass., 
favoring the passage of the Kenyon-Sheppard liquor bill pre­
venting the shipment of liquor into dry territory; to the Com­
mittee on the Judiciary. 

By Mr. ·scULLY: Petition of the Farmers' National Con­
gress, Chicago, Ill., protesting against the passage of the section 
of the Post Office appropriation bill requiring the publishing of 
circulation lists, stockholders, etc.; to the Committee on the 
Post Office and Post Roads. 

Also, petition of the American Federation of Labor, favoring 
the passage of Senate bill 3, giving Federal aid to Yocational 
education; to the Committee on Agriculture. 

Also, petition of the Grain Dealers' National Association, 
fayoring the passage of Senate bill 957, for the regulation of 
bills of lading; to the Committee on Interstate and Foreign 
Commerce. 

By l\Ir. STKVENS of l\Iinnesota : Petition of the Minnesota 
State Forestry Board, protesting against the passage of legisla­
tion transferring the control of national forests to States where 
such forests are situated; to the Committee on the Public Lands. 

By l\Ir. THAYER: Petition of John E. Gilman, past com­
mander in chief, Grand Army of the Republic, favoring legisla­
tion creating a memorial to Lincoln in the form of a " Lincoln 
way " ; to the Committee on the Library. 

By l\Ir. TILSON: Petition of the Connecticut State Board of 
Education, fayoring the passage of Senate bill 3, for Federal 
aid for vocational education; to the Committee on Agriculture. 

By l\Ir. WICKERSILUf: Petition of resident Alaska fisher­
men at Ketchikan, favoring the passage of legislation by Con­
gre s preventing the setting of fish traps in tidal waters in 
Ala ka; to the Committee on the Territories. 

By 1\Ir. WILSON of New York: Petition of Pine Bluff Lodge, 
No. 305, Brotherhood of Railroad Trainmen, protesting against 
the passage of the employee ' compensation bill; to the Com­
mittee on the J udiciary. 

SENATE. 
T UESDAY, Jantw1·y 7, 1913. 

Prayer by the Chaplain., Rev. Ulysses G. B. Pierce, D. D. 
The Secretary proceeded to read the Journ:tl of yesterday's 

proceedings, when, on request of l\Ir. LODGE and by unanimous 
consent, the further reading was dispensed with and the Journal 
was approyed. 

SE .A.TOR FROM TEXAS. 
Mr. CULBERSON. I present the cr dentials of R. 1\1. 

JOHNSTON, appointed a Senator from Texas by the governor of 
that State, and ask that they be read and placed on file. 

The PRESIDENT pro tempore (l\fr. BACON). The Secretary 
will read the credentials. 

The credentials of R. l\f. JOHNSTON, appointed by the governor 
of the State of Texas a Senator from that State to fill the 
unexpired portion of the term ending March 3, 1913, occasioned 
by the resignation of JOSEPH WELDON BAILEY, were read and 
ordered to be filed. 

l\fr. CULBERSON. The Senator appointed is present and 
ready to take the oath of office. 

The PRESIDENT pro tempore. The Senator appointed will 
present himself at ·the desk for the purpose of taking the oath. 

l\lr. JOHNSTON was escorted to the Vice President's desk by 
l\fr. CULBERSON, and the oath prescribed by law having been 
administered to him, he ·took his seat in the Senate. 

ELECTORS FOR PRESIDENT AND VICE PRESIDENT. 
The PRESIDE.NT pro tempore laid before the Senate a com­

munication from the Secretary of State, transmittin"", pur uant 
to law, an authentic copy of the certificate of ascertainment of 
electors for President and Vice President appointed in the State 
of Rhode Island at the election held in that State November 5, 
1912, which were ordered to be filed. 

MESSAGE FROM THE HOUSE. 
A message from the House of Representatives, by D. K. Hemp­

stead, its enrolling clerk, announced that the House had passed 
the bill (S. 109) to authorize the sale and dispo ition of the sur­
plus and unallotted lands in the Standing Rock 1ndian Reser­
vation, in the States of South Dakota and North Dakota, and 
making appropriation and provision to carry the same into 
effect, with an amendment, in which it requested the concur-
rence of the Senate. . 

The message also announced that the House had pas ed the 
bill ( S. 5674) for the relief of Indians occupying railroad lands 
with amendments, in which it requested the concurrence of the 
Senate. 

The message further announced that the House had passed a 
bill (H. R. 16843) to consolidate the veterinary service, United 
States Army, and to increase its efficiency, in w.hich it requested 
the concurrence of the Senate. 

PETITIONS AND MEMORIALS. 
l\1r. CLARK of Wyoming presented resolutions adopted by the 

Fremont County Wool Growers' Association at a meeting held 
at Lander, Wyo., fa"Voring an appropriation for the extermina­
tion of predatory wild animals, which were referred to the 
Committee on Agriculture and Forestry. 

l\!r. BRISTOW presented a memorial of sundry citizens of 
Glen Elder, Kans., remonstrating against the enactment of legis­
lation providing for the establi hment of agricultural extension 
departments in connection with the agricultural college in the 
several States, which was ordered to lie on the table. 

Mr. PERKINS presented a memorial of sundry merchants of 
Sebastopol, Cal., remonstrating against the enactment of legi -
lation providing for the remo-val of restricted prices on patented 
goods, etc., which was referred to the Committee on Patents. 

He also presented the petition of Harrison Gray Oti ', of Lo 
Angeles, Cal., praying for the adoption of an amendment .to the 
Constitution of the United States prohibiting a third term for 
President and Vice President, which was referred to the Com­
mittee on the Judiciary. 

l\Ir. TOWNSE:ND (for Mr. SMITH of Michigan) pre ented a 
petition of the Christian Endearnr Society of the Congregational 
Church of Kalamazoo, l\Iich., and a petition of the congrega­
tion of the First United Brethren Church of Grand Rapids, 
Mich., praying for the passage of the so-called Kenyon-Shep­
pard interstate liquor bill, which were ordered to lie on the 
table. 

l\fr. BURTON. I present a petition of sµndry citizens of the 
State of Ohio, residents of the National Military Home of that 
State, praying for the adoption of an amendment to the Consti­
tution limiting the tenure of office of Presidents of the United 
States to one term. I move that the petition be referr d to the 
Committee on the Judiciary. 

The motion was agreed to. 
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Mr. PENROSE presented a petition of the Board of Trade of 

Philadelphia, Pa., praying for the enactment of legislation pro­
viding for the restoration of the American merchant marine, 
etc., which was referred to the Committee on Commerce. 

l\Ir. BR.A.-"-"\TDEGEE presented a petition of members of the 
Rod and Gun Club of Naugatuck, Conn., praying for the enact­
ment of legislation providing for the protection of migratory 
birds, which was ordered to lie on the table. 

He also presented resolutions adopted by the Chamber of 
Commerce of New Haven, Conn., favoring the present manage­
ment of the New York, New Haven & Hartford Railroad, which 
were referred to the Committee on Interstate Commerce. 

BILLS INTRODUCED. 

Bills were inh·oduced, read the first time, and, by unanimous 
consent, the second time, and referred as follows: 

By Mr. STEPHENSON: 
A bill (S. 7990) for the relief of James Easson (with accom-

panying paper) ; to the Committee on Claims. 
A bill ( S. 7991) granting a pension to Mary MacArthur ; 
A bill ( S. 7992) granting a pension to Anna M. Jones ; 
A bill (S. 7993) granting a pension to Georgianna Tyler 

(with accompanying paper) ; and 
A bill ( S. 7994) granting an increase of pension to Edward 

Cannavan (with accompanying paper); to the Committee on 
Pensions. 

By Mr. TOWNSEND (for Mr. SMITH of Michigan): 
A bill ( S. 7995) granting an increase of pension to Charles 

Herbstreith; and 
A bill ( S. 7996) granting an increase of pension to Charles 

A. Voorheis; to the Committee on Pensions. 
By Mr. OLIVER: 
A bill (S. 7997) authorizing the Secretary of War to donate 

to the city of Lancaster, Pa., two bronze or brass fieldpieces 
for the use of the General William S. Mccaskey Camp, United 
Spanish War Veterans; to the Committee on Military Affairs. 

By Mr. CLARK of Wyoming: 
A bill (S. 7998) to increase the maximum limit of the official 

bonds which may be required of United States marshals and 
clerks of United States district courts in certain cases; to the 
Committee on the Judiciary. 

By 1\Ir. NELSON: 
A bill (S. 7999) to amend an act entitled "An act to expedite 

the hearing and determination of suits in equity pending or 
hereafter brought under the act of July 2, 1890, entitled 'An act 
to protect trade and commerce against unlawful restraints and 
monopolies,' 'An act to regulate commerce,' approved February 
4, 1887, or any other acts having a like purpose that may be 
hereafter enacted," approved February 11, 1903, as amended 
by an act approved June 25, 1910; and 

A bill (S. 8000) providing for publicity in taking evidence 
under act of July 2, 1890; to the Committee on the Judiciary. 

(By request.) A bill (S. 8001) to authorize the adjustment 
of the accounts of Army officers in certain cases, and for other 
purposes; to the Committee on Claims. 

By l\fr. BURTON: 
A bill (S. 8002) for the relief of ·Byron W. Canfield; to the 

Committee on l\Illitary Affairs. 
By l\Ir. SW ANSON: 
A bill ( S. 8003) to provide for the construction, maintenance, 

and improvement of post roads and rural-delivery routes 
through the cooperation and joint action of the National Gov­
ernment and the several States in which such post roads or 
rural-delivery routes may be established; to the Committee on 
Post Offices and Post Roads. 

By l\Ir. McLEAN: 
A bill ( S. 8004) granting an increase of pension to Ellen S. 

Pember (with accompanying papers); 
A bill ( S. 8005) granting an increase of pension to Elmira H. 

Cowles (with accompanying papers) ; and 
A bill (S. 8006) granting a pension to Elizabeth Blake (with 

accompanying papers) ; to the Committee on Pensions. 
By 1\Ir. BRADLEY : 
A bill (S. 8008) for the relief of the estate of Leopold Harth, 

deceased; 
A bill (S. 8009) for the relief of the estate of R. G. Potter, 

deceased; 
A bill ( S. 8010) for the relief of the fiscal court of Bourbon 

County, Ky.; 
A bill (S. 8011) for the relief of the estate of James E. Mor­

gan, deceased ; 
A bill ( S. 8012) for the relief of the estate of James Sayre, 

deceased (with accompanying paper); and 
A bill ( S. 8013) for the relief of the estate of William Robin­

son, deceased (with accompanying paper); to the Committee on 
Claims. 

A bill (S. 8014)" granting an increase of pension to George W. 
Doan (with accompanying papers) ; 

A bill ( S. 8015} granting an increase of pension to Green 
Hines (with accompanying papers); 

A bill ( S. 8016) granting an increase of pension to Stephen B. 
Woodruff (with accompanying papers) ; 

A bill ( S. 8017) granting an increase of pension to Marion E. 
Taber (with accompanying papers) ; 

A bill ( S. 8018) grauting an inc1·ease of pension to Joseph 
Girdler (with accompanying paper) ; and 

A bill (S. 8019) granting an increase of pension to Nathaniel 
J. Smith (with accompanying papers) ; to the Committee on 
Pensions. 

By Mr. LA FOLLETTE: 
A bill (S. 8020) to make it unlawful for foreign corporations 

to own or control the capital stock, bonds, or indebtedness of 
local public-utility corporations in the District of Columbia; to 
the Committee on the Dish·ict of Columbia. 

LIMITATlON ON CHARGES '.1'0 JURIES. 

Mr. TILLMAN. I introduce a bill, which I ask may be read 
twice by its title and referred, with the accompanying papers 
to the Committee -on the Judiciary. ' 

The bill (S. 8007) to limit United States judges to declarin~ 
the law when charging juries was read twice by its title and 
with the accompanying papers, referred to the Committee ~nth~ 
Judiciary. 

Mr. TILLMAN. I ask that the bill and accompanying papers 
be printed in the RECORD. 

There being no objection, the bill and accompanying papers 
were ordered to be printed in the RECORD, as follows : 
A bill (S. 8007) to limit United States judges to declaring the law when 

charging juries. 
Be ~t enacted, ~c., That no judge of a court of the United States, in 

the tna.1 of a c1Vll cause before a jury, shall charge the jury in respect 
to matters of fact, but shall declare the law. 

S~c. 2. That any order which modifies or sets aside the verdict or 
findmg of a Ju.r;y may be made the subject of judicial review in the same 
w~y a!ld by hke process. as a. final order in the cause, thls section 
being ~nteI_J.ded to authorize a re~iew of the exercise of discretion by 
the trial Judge whenever such discretion is exercised upon a matter 
which it was the province of the jury to conslder and determine. 

CORCOR.A..."111 BUILDING, 
Washington, D. 0., December fS, 1912. 

Hon. B. R. TILL'.\IA:N', Senate Chamber. 
MY DEAR SENATOR: This letter is handed to yon with two inclosures · 

to each of which I wish specially to ask yow· attention. ' 
One of the inclosures is a copy of a petition which, in behalf of 

Walter Murphy, I submitted to-day to the Supreme Court of the United 
States. ThlS petition is self-explanatory. It tells the story of how 
Walter Murphy has fared in· the courts of the District of Columbia in a 
S}lit. which he brought against the Capital Traction Co. for injuries re­
shltmg from a.n accident that happened to him in connection with one 
of the cars of that company while he was handling packai?es of news­
papers that were to be transported from the Union Station to news 
stands in different parts of the city. 

In the trial court the jud$'e directed the jury to return a verdict in 
favor of the Capital Traction Co. The plaintiff appealed from tiie 
judgment that was entered against him upon the verdict so rendered 
but he was denied a bill of exceptions, and a bill of exceptions in :{ 
case at law, as distinguished from a case in equity, ls the only means 
by which to put the rulings of the trial jud~e upon record in the case · 
and, unless his exceptions, taken at the triru, were put into the record' 
the plaintiff's appeal was worthless. The denial to him of a bill of the 
exceptions which he had taken at the trial was so inappropriate to the 
facts of his case, so uncalled for by any just principle of law that gov­
erns the settlement of bills of exception, and the outcome of his trial 
and appeal as approv~d by the Court of Appeals of the District, is so 
clearly vioiative of a sense of right and justice that I o!fer the case 
(described in this petition to the Supreme Court of the United States) 
as a sample of work by the judiciary, the like of which1 by making the 
courts a means of defeating the hearing and determination of causes on 
their merits in the way that justice requires, has contributed in no 
small degree to the widespread popular discontent that is beginning to 
d~~:io~~~lf In a demand for the " recall " of judges and ,of judicial 

Of course I am hopeful that the Supreme Court of the United States 
will grant the prayer of the petition and require the case to be certi­
fied up for review; but there is no legal duty resting on that court to 
review the case. The Supreme Court can not undertake to correct all 
the wrongs that are done in the courts of the United States. Indeed, 
it was to relieve the Supreme Court and lessen the number of cases to 
get upon its docket that Congress passed the act entitled "An act to 
establish circuit courts of appeals and to de.fine and regulate in certu1n 
cases the jnrisdiction of the courts of the United States, and for other 
purposes," approved March 3, 1891 (26 Stat. L., 826-830), by which 
act a circuit court of appeals is created in each of the judicial circuits 
of the United States, and certain classes of cases de.fined in which the 
judgments of the circuit courts of appeals are declared to be final, ex­
cept that of such cases it ls made comJ?etent for the Supreme Court in 
any case to require the case to be certified up to itself for review and 
determination. And the recent "judicial cod~t entitled "An act to 
codify, revise, and am1~nd the laws relating_ to me judiciary," approved 
March 3, 1911 (36 Stat. L., Pt. I, pp. 1087-1169) puts the Court of 
Appeals of the District of Columbia upon a parity with the circuit 
courts of appeals so far as the reviewing of its decisjons by the 
Supreme Court of the United States is concerned, section 251 of that 
act being as follows (p. 1159, ditto) : 

" In any case in which the judgment or decree of said Court of 
Appeals of the District of Columbia is made final by the section last 
preceding, it shall be competent for the Supreme Court of the United 
States to require, by certiorari or otherwise, any such case to be cer­
tified to it for its review and determination, with the same power and 
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authority in the case as if it had been carried by writ of error or 
'appeal to said Supreme Court." 

As may be seen from the statutes above cited, the Supt·eme Court 
of the United States may, of its own pleasure, on proper petition, order 
up for review a case which otherwise could not get into that tt·ibunal; 
but the court is not easily persuaded .to reach out in that way for new 
business and thereby add to the burdens of it docket, already filled 
with cases which under the law are entitled to go upon its docket in 
regular course by appeal or writ of error, namely, cases, speakl..I1;g gen­
erally which involve the construction or application of the Constitution 
of the United States or the validity or construction of a statute or treaty 
of the nited States. Twenty-eight petitions praying for writs of cer~io­
rari have been presented during the present ter~ of the court, excl!Jdmg 
to-day from different parts of the country, mcluding the Distnct of 
Columbia, and of this number 27 have been denied and 1 granted; 4 
we1·e presented to-day. 

If this petition of Walter :Murphy should be denied by the Supreme 
Court of the United States, that will be the end of poor Walter Murphy 
and his case; but I wanted it to _appear that the last wot·d w~ich it 
was possible for counsel to say m the courts bad been said m bis 
behalf. I wanted the case to 'be thus singled out and embalmed, to 
stand as a memorial of what it is possible for judges, using the ma­
chinery of the courts, to do with t~e most valued and sa~red of. personal 
ri.,.hts when such rights are taken mto the courts for adJudication. 

"Now permit me a few words more concerning some of the work done 
in the' courts of the District of Columbia, under the appellate author­
ity and supervision of the Court of Appeals of the District, and I will 
be ready to speak specially of the second inclosure which this letter 
contains. . d · 

On the same day that the court of appeals announced its ecis1on 
in the case of Walter Murphy it announced its decision in another 
nco-ligence case, in which there had been a directed verdict in the trial 
co~rt, namely, the case of Ross against the Washington Railway & 

Eli~tr;gec~ummer of 190!) the Washington Rall~ay & Electric Co. had 
the streets torn up relaying its tracks and roadbed from Fifth and F 
Streets NW. to P 'street and Dupont Circle. The tracks from Fifth 
Street run along F Street to Fourteenth; then up Fourteenth to H; 
then along H from Fourteenth to Seventeenth, where they turn north 
until they enter Connecticut Avenue, which they follow to P and 
Dupont Circle. For weeks H Street was in a torn-up condition in the 
neighborhood of Vermont Avenue, where Miss Janet Ross daily crossed 
H Street on her way to and from the War Department, in which she 
was empLoyed. Som~times she ci;ossed on a driveway place~ for teams. 
On the day in question, there beml? no footway for pedestrians and. no 
driveway for teams, and nothing m the way of a crossing appearrng 
in sight as far as the eye could reach-cast to Fourteenth Street and 
west to Seventeenth Street-she did as many other persons were doing 
at the time--it being about 4.35 p.,- m., immediately after the daily 
discharge of the hundreds of employees of the State, War, Nayy, an.Q 
Treasury Departments-namely, she started to cross the street, picking 
he1· way as carefully as she could. Suddenly, as she was in the act of 
stepping for the last rail in her passage across, she slipped and fell, 
seriously injuring herself in the fall. 

It is the duty of the street car company, under the statutory terms 
of its charter, to keep the part of the street occupied by its tracks, 
inCiuding on each side of its tracks a space of 2 feet beyond the 
outer rail of the tracks, well paved and in good order; and 1t is also 
the duty of the street car company, when repairing· its roadbed and 
tracks so to conduct its work that the usefulness of the highway for 
the general public will be impaired in as small a degree ~s po;;sible. 
At tbe time Miss Ro s was hurt breaches of this duty were m evidence 
as far as the eye could reach, both to the cast and to the west-no 
footways or temporary crossings in sight for either men or horses. 
In the midst of this negligence on the part of the street car company 
the lady, using such care as was possible _in the crossing of the street 
under such circumstances, suddenly, so qmckly that she was not aware 
of what particular feature or item of the situation caused it, finds that 
she has fallen and sustained bruises and strains and injuries such as 
could not have happened if the street had been in fit condition for 
use or provided with proper facilities for passage. Now, think of it. A 
jury under such circumstances is not to be trusted to pass upon the 
negligence or the lack of it in either plaintiff or defendant and. to 
say whether it was the defendant's negligence that was responsible 
for the accident that befell the plaintiff. The trial judge, in directing 
a. verdict for the street car company, himself drew the conclusion 
and acted upon it that the plaintifl: was herself guilty of c~ntri~utory 
neo-Ugence in undertaking to cross the street in the condit10n it was 
in"' but the court of appeals, in affirming the judgment of the trial 
court rests its decision upon the ground that the work of the street car 
company was under the supervision and subject to the control of the 
Commissioners of the District, and that it _did not appear tl~at the 
commissioners had ordered or directed anything to be done which the 
company had failed to do, and that the company ~as not therefore 
to be charged with negligence in the manner of doing its work. 

Think of such an announcement of law given out to sustain a 
directed. verdict in a negligence case. As well say that a street car 
company, where the speed limit in force is 8 miles an hour, can r_un 
a car along the street at a place where the street is congested with 
traffic at the rate, say, of 6 miles an hour, and, if sued b! some one 
who has sustained damage by reason of the speed at which the car 
was going, plead in justification _ that the car was. going only ~t the 
rate of 6 miles an hour, whereas under the murucipal regulation it 
had the right to go as fast as 8 miles an hour, as if even 3 miles an 
hour at some times and places and under some circumstances might 
not be negligence of the grossest kind, the truth being that negligence, 
or what is the same thing-the lack of ordinary care befitting the 
circumstances-is essentially a fact determinable by the jury in the 
light of the facts and circumstances of the particular situation. 

True the Ross case might have been laid before the Supreme Court 
of the 'united States and a certiorari prayed for, but to what effect? 
Could it be reasonably expected of the Supreme Court that it would 
order the Ross case up for review? The utmost that could be done in 
the Ross case would be, in phrasing a petition to the Supreme Court, to 
keep in mind the frequency with which dlrected verdicts are ordered 
and approved in this jurisdiction, and, treating the Ross case only as a 
symptom of the trouble that needs attention, pray the courtJ since all 
such cases can not be ordered up for review, to make use or the Ross 
case and render a decision therein that shall thereafter be helpful to 
the lower courts. But to this course--overlooking for the moment the 
lady herself, who by this time might, like a great many others, be too 
much discouraged with the courts to go further in her efforts-there 
was a two-fold objection : First, if the case were ordered up and re· 

viewed by the · Supreme Court and the lower court reversed, there is no 
guaranty, judging the future by the past. that there would be any per­
manent or lasting good effects, as I will illustrate in a moment: second, 
the petition, if made, would In all probability be denied, and I did not 
propose-the client eliminated from consideration in the matter-that 
those who shall undertake to oppose what I shall sugge t as a needed 
remedy, should have it in their power to say that the Supreme Court, 
by refusing on such a petition to review the case, had ther-eby given its 
tacit approval to the doings of the lower coul"t. I did not want any­
body to have opportunity thus to misinterpret the meaning of its action, 
if such action should be taken by the Supreme Court. Further, what 
constitutes ne~ligence is so peculiar to each case negligence being some­
thing which tne facts and circumstances of the pat·ticular case must 
determine, that a decision in one case will not necessarily afford the 
criteria for deciding another case. And hence, if a judge ha 1·eached 
the point that he thinks it to be his duty himself. to consider the force 
and effect of evidence, and himself to draw the deductions which, to 
his mind1 all reasonable men must draw from the evidence, a reversal 
of him m one negligence case will not very seriously influence ot· 
affect him in another. 

Let me illustrate this matter of directed verdicts with another case 
or two that may be seen in the reports. 'l'akc the case of MoRheuvel 'V. 
District of Columbia, reported in 17 App. D. C., 401, and in rn1 U. S., 
247. In this case a hole resulting from an uncovered water box in the 
sidewalk was at the foot of three steps which led to the sidewalk from 
a brick-paved landing at the front of the house in which l'lfrs. Mosheuvcl 
lived. The box was about 4 inches squat·e, projecting irregularly 
above the level of the street, and was without covering of any kind. 
Its condition was well known both to :Mrs. :Mosheuvel, the plaintiff, 
and to the District authorities. It was situated about the middle of the 
steps from her house, and in going from the house it was neccs ·ary to 
go either to the right or to the left of the box, which it would be per­
fectly safe to do, or to step over the box and clear it. The plaintiff 
testHled that, on the day in question, from the time she left her door, 
she had the box in view a part of the time, and had it in mind all tlie 
time, and remembered its dangerous character, but that, on this occa­
sion, she attempted to step over it instead of going to one side ; that she 
did not take a sufficiently long step, and her foot went into the hole, and 
she was thrown, with the result that she suffered serious injury. 

In the trial court the judge directed the jury to return a verdict in 
favor of the defendant, and the Court of Appeals of the District, in 
affirming the judgment which had been entered on the verdict so di­
rected, makes use of the following language ( p. 406, ditto) : 

"Despite the fact that the negligence of the District has been great 
and is almost confessed on the record, we can find no difference in 
principle between this case and that of Brewer v. District of Columbia 
(7 App, D. C., 113) upon the authority of which the court below pro­
ceeded. 

" In pursuance of the decision in the Brewer case, we must affirm, 
with costs, the judgment of the Supreme Court of the District of 
Columbia in the premises." 

The case, on a writ of error, was taken to the Supreme Court of the 
United States, and that court in reversing the lowe1· court concludes 
its opinion in these words (p. 2G6, ditto) : 

"Was the situation ot the water box and the hazard to result from 
an attempt to step over it so great that the plaintiff, with the knowl­
edge of the situation, could not, as a reasonably prudent person, have 
elected to step across the box instead of steppin~ to the sidewalk from 
either side of the tread of the last step? Ano this, we think, was, 
under the undisputed proof, a question for the jury and not for the 
court." 

The jolt administered by the Supreme Court of the United States in 
the reversal of the above judgment was shortly followed by another 
jolt in the case of Chunn 1.1. The City & Suburban Railway, reported 
in 23 Appeals District of Columbia, 551, and in 207 United States, 
302. It was a writ of error also which took this case to the Supreme 
Court of the United Slates. 

The plaintiff in this case was a young woman, who for a year or 
more before the accident which befell her had lived and worked at 
Riverdale, in Maryland, coming into Washington now and then on 
the cars of the City & Suburban Itallway. The platform from which 
persons traveling from Riverdale to Washington boarded the cars, con­
sisted of boards laid on the ground, with sleepers under them, and 
extended 30 feet lengthwise along the tracks. This platform covered 
the space between th~ tracks, also the space between the rails of the 
tracks1 and extended the width of two boards outside the outer tracks. 
The distance between the inner rails of the two h·acks was 7 feet and 
10 inches. Tire steps of the cars projected 2 feet and 2 inches beyond 
the tracks, leaving, when two cars passed each other at that point, 
a clear space between them of 3 feet and 6 inches. One standing on 
the platform at that point could see or be seen for a distance of at 
least a quarter of a mile north or south along the tracks. 

As the car for Washington approached from the north, the young 
woman who wished to board it went to the platform and stood between 
the tracks. There were other persons intending to take the car, one of 
whom was near her and also between the track·. As the car for Wash­
ington came from the north, another of defendant's cars came from the 
south. The Washington car slowed down and came to a stop just as 
the latter car, without stopping, ran by "at a rapid rate of speed"; 
one witness said "12 to 15 miles an hour." No one saw exactly what 
happened to the plaintiff, who was standing near the north end of tbe 
platform, but the sound of " a sliock " was heard, and the plainti.l! 
was found unconscious between the tracks 10 or 15 feet north of the 
north end of the platform. 

At the trial of the case in court the other person, who was standing 
between the tracks, testified, " There was ample room to stand if you 
were thinking what you were doing"; "I realized that I would have to 
hold myself strictly in the center of the two tracks." 

The judge in the trial court dlrected the jury to render a verdict in 
favor of the railway company, and the Court of -1-ppeals of the Distr~ct, 
in affirming the judgment entered on that verdict, uses the followmg 
language (23 App. D. C., 564) : 

" Carefully considering the evidence in the light of all reasonable in­
ferences that can be drawn from its undisputed facts, our conclusion is 
that the plaintil!'s injuries were tbe result of her own want of or­
dinary care. * • • Plaintiff had no recollection of what she was 
doing or where she was standing at the time. It does not appear that 
she was deficient in intellect, and she ought to have seen the car and 
exercised her thought, as did her witness. .ic • * Ilelng of the 
opinion that the trial court was right in directing tbe verdict upon the 
ground of the plaintiff's contributory negligence, the judgment will be 
affirmed with costs." 
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Look at the above languai?e again and see with what assurance t he 

judges undertook to perform
0 

the function of the jury, going so .far as 
to say of the plaintiff, "It does not appear that sh~ was deficient ~ 
intellect and she ought to have seen the car and exercised her thought. 

Head 'now what the Supreme Court of the nited States had to say 
concerning the above judgment of t_he court of a~peals, prono~nced o~ 
an issue which was properly dctermmable by the Jury in the tual court 
(207 u. s., 307) : bl 

"A jury mi.,.ht well say that under such circumstances reasona e cara 
demanded-of the defendant company-the exercise of the utmost vigi­
lance, foresight, and p1:ecaution. The m_otorman of the northbound 
car could see plainly that the cur for Washmgton was about to ~to? a?d 
that passengers were standing upon the space between the tracks ~n­
tending to enter it. He might readily have un~erstood that the noISe 
of the transit of the two cars would be commmgled, a?d that .those 
who intended to enter the other car would naturally ~ect their at­
tention to it and might fail to notice the approach of his own car. I n 
point of fact the motorman took no precaution whatever ; he as­
sumed that those who were standing on the platform W<?uld t;ake care 
of themselves, and ran his car by them at ful.1 speed, as if .oblivious. o; 
theil' existence. • • * Nor was the plarntiff necessarily wantm,.., 
in due care by taking her place between. the tracks. It was the usual 
place from which entrance to the Wash1Ilgton car was made. It was 
safe enou"'h under ordinary circumstances. It was made unsafe only 
by reason" of the defendant's negligent act in running another car 
rapidly by. The plaintiff had the rigJ;it to assume that the _defendant 
would not commit such an act of negligence, !1-nd that when it stopped 
one car and thereby invited her to enter it, it . woul~ not run. another 
rapidly by the place of her entrance and put her rn pe!·il.. We thmk that 
it can not be said, as a matter . of law1 t hat the plan;itiff was guilty of 
contributory negligence. That iss_ue with th~ oth.ers m tp.e cas~ sh~ml~ 
have been submitted to the jury with appr(!pnate rnstructions. 

" The judgment is reversed and the case remanded to the court of 
appeals with directions to reverse the judgment of the Supreme <;ourt 
of the District of Columbia and remand the cause to .that court with a 
direction to set aside the verdict and award a new .tnal." 

While on the subject of direc~ed vi:rdicts, le~ m~ illustrate tp.e matter 
furthei· with a case or two which did not ar~se rn the _Dis9-'ict of Co­
lumbia, for the evil to which ~ am now .callmg . atte~t~on IB not con­
fined to the District of Columbia, the action of rnfenor jud~es of the 
courts of the United States, more than all other causes combmed, beu;ig 
what primarily and chiefly is responsible for the demand, now heard m 
all parts of the country, that the judicial system be reformed. T~e 
case of Kane v. Northern Central Ry. Co. (128 l!· S., 91) came befo.re 
the Supreme Court of the United States on a writ of. en:or to the Cu­
cuit Court of the United States for the Eastern D1stnct of Pensyl-

va¥~a.that case a missing step had caused a brakeman in clambering 
down l>etween two cars of a freight train to fall and lose both legs. 
In his suit against the railroad company it appeared fr<?m. the bra~e­
man's own testimony that he knew that the step was m1ssrng, havmg 
called the attention of the conductor to the. fact only a few hours 
before, and that, had he thought of the ·m~ssmg step at. th~ . moment 
he souo-ht to use it he might have pulled himself back with ms hands 
or haY'e "slid down" on the brake rod, for he had before climbed up 
and down by holding that rod with one hand and putting his foot 
against it and pulling himself up until he touched the running board. 
'l'hc trial judge at once saw contributory negligence, and directed a 
verdict for the defendant. Says the Supreme qourt (p. 06) : . 

" We are of the opinion that the court erred rn not subm1ttrng to the 
jury to determine whether the plaintiff, in forgetting . or not recalling 
at the precise moment the fact that the car from which he attempted 
to let himself down was the one from which a step was missing, was 
in the exercise of the degree of care and caution which was incumbent 
upon a man of ordinary prudence in the same calling and under the 
circumstances in which he was placed." . 

Likewise in Jones v. East Tennessee, Virginia & Georgia Railroad Co. 
(128 U. S., 443), in error to the Circuit Court of the United States for 
the Eastern District of Tennessee, the trial court, in directing a verdict 
for the defendant expressed itself as follows (p. 444) : 

" In the judgment of this court, based upon the facts shown in evi­
dence and not controverted by the argument, touching the manner of 
plaintiff' s collision with defendant's engine, the plaintiff was guilty 
of such conti·ibutory negligence as precludes- him from all right to re­
cover in this action. The court therefore instructs you to return a 
verdict for the defendant." 

Says the Supreme Court (p, 446) : . 
" Instead of the course here pursued a due regard for the respective 

functions of the court and the jury would seem to demand that these 
questions should have been submitted to the jury, accompanied by such 
instructions from the presiding judge as would have secured a sound 
verdict." 

True the Supreme Court of the United States has said that, where 
the fac'ts are such that all reasonable men must draw from them the 
same conclusion, the question of negligence may properly be regarded 
as one of law for the court; it has also said that, if the evidence is 
such that the court would not permit a contrary verdict to stand if 
rendered, the court may itself direct the verdict without submitting t~e 
matter to the jury. But such words are. to be read and under~tood rn 
the light of the circumstances under which uttered and not given too 
broad or general an application. Once let a judge or a court, feeding 
on words such as may be found here and there in opinions of the courts 
of last resort, become imbued with the notion that it is the function 
of judges to consider what the inference or deduction is that all rea­
sonable men must draw from the facts appearing in evidence, and you 
will soon have judicial exemplifications of the old Bible proverb, "Seest 
thou a m'an wise in his own conceit? There is more hope of a fool 
than of him." 

Because I speak plainly on this subject, do not suppose for one mo­
ment that I am among those who advocate a popular recall as the 
nece ·sary remedy to correct conditions which, in the courts, need cor­
rection, and which, in the end, most certainly will be .corrected. It is 
because I want to see the remedy found (as it can be) without resort 
to so radical an innovation on the branch, which, of all others of our 
representative government, ought to be preserved from the turmoil of 
the hustings, that I am speah.-:ing as I am. Of course, every branch of 
om· Government, the judiciary as well as the executive and the legisla­
tive, must find the highest Jaw e'ventually in the will of the people 
which is back of the Constitution and which is competent to make con­
stitutions and to amend them. But let us not put into the ·dust and 
contests of the arena questions which ought to be determined within 
the precincts of a temple dedicated to justice where the judges of the 
law and the triers of the fact can meet together as integral parts of 

the tribunal to whose findings and judgment are committed the dearest 
rights of the citizen. . . . 

However, our present system, it may be remarked rn passrng, 1s 
not limited, as concerns the recalling vf judges, .to the one metho~ of 
an impeachment proceeding such as the House of Representatives, 
as to one judge, is now pursuing before the Senate of the l!nited 
States. During the Civil War the whole of the District of Colllll?-bia 
judiciary, good as well as bad, was remove~ from office at one time. 
In the case I refer to, it was not an abolishment of a court and a 
saving of the judges, as in the case of the recent Court of Commerce. 
but the saving of the court, under another name, and the turning out 
of the judges. I will show you the matter by references. 

The original organic act entitled, "An act concerning the District 
of Columbia," approved February 27, 1801 (2 Stat. L., 103), had 
provided in section 3 : · 

" That there shall be a court in said District, which shall be called 
the circuit court of the District of Columbia; and the said court and 
the judges thereof shall have all the powers by law vested in the 
circuit courts and the judges of the circuit courts of the United States. 
Said court shall consist of one chief judge and two assistant jud~cs, 
resident within said District, to hold their respective offices during 
good behavior." 

The act entitled, "An act to amend the judicial system of ~ho 
United States," approved April 29, 1802 (2 Stat. L., 156), had pro­
vided in section 24 : 

" That the chief judge of the District of Columbia shall hold a 
district court of the nited States, in and for the said District, on the 
first Tuesday of April and on the first Tuesday of October in every 
year; which court shall have and exercise, within the said District, 
the same powers and jurisdiction which are by law vested in the 
district courts of the United States." 

And the act entitled, "An act to establish a criminal court in the 
District of Columbia," approved .July 7, 1838 (5 Stat. L ., 306), 
transferred all criminal business pending in the Cll'cult court to the 
criminal court then created and provided: 

"The said criminal court shall have all the jurisdiction in the said 
counties, respectively (the county of Washington and the county of 
Alexandria, which then constituted the District of Columbia), now 
held by the said circuit court in the said counties, respectively, for 
the trial and punishment of all crimes and offenses, and the recovery of 
all fines, forfeitures, and recognizances." 

Section 5 of the above act gave the circuit court authority to re­
view, by writ of error, the jud~ments of the criminal court. 

And then came the act entitled, "A.n act to reorganize the com·ts 
in the District of Columbia, and for other purposes," approved March 3, 
1863 (12 Stat. L., 762), in section 1 of which act it was provided : 

" That there shall be established in the District a court to be called 
the Supreme Court of the District of Columbia, which shall have 
general jurisdiction in law and equity. It shall consist of four justices, 
one of whom shall be denominated as chief justice." 

And in section 16 of that act it was provided: 
" That the Circuit Court, District Court, and Criminal Court of the 

District of Columbia are hereby abolished. All laws and parts of laws 
relating to said courts, so far as the same are applicable to the courts 
created by this act, are hereby continued in force in respect to such 
courts, and all other laws and parts of laws relating to said circuit, 
district, and criminal courts are repealed." . 

The Supreme Court of the District of Columbia, created with four 
judges, as above mentioned, is the present Supreme Court of the 
District, the judges having since been increased to six. The appellate 
jurisdiction, which, on its organization, was vested in the general term 
of the Supreme Court of the District, where the judges sat in bane 
(two or more), as distinguished from the special terms, where the 
individual judges sat to hear and try cases, was taken away by the 
act entitled "An act to establish a Court of Appeals for the District 
of Columbia, and for other purposes," approved February 9, 1803 (27 
Stat. L., 434), this latter act being the one which called into existence 
the present Court of Appeals of the District of Columbia. 

To recur to the matter of directed verdicts in negligence cases-a 
right of appeal, as already illustrated, does not a«ord of itself a 
sufficient remedy. l\Iany parties against whom directed verdicts arc 
rendered become disheartened at once, and many are wholly unable to 
pay the costs of even at first appeal, much less of a further appeal, such 
as was formerly permitted to the Supreme Court of the United States. 
As long as judges, whether the bench they sit on is in a trial court or 
.in an appellate court, are allowed to make deductions and draw con­
clusions concerning issues whose determination is properly for the men 
who constitute the jury the evil will be present, and unless severely 
checked a constantly growing one, for the judges always declare tbeit· 
own deductions and conclusions to be what the law itself says con­
cerning the facts in evidence; and every time an appellate court, In 
affirming a directed verdict, adds something to the already existing 
declarations of what is to be regarded as negligence in. the view of the 
law-that is, in the >iew of the judges themselves-that much addi­
tional ground is taken from the jury and added to the domain of judge­
made law, which law is itself made to do duty in future adjudications; 
and so the evil grows. I wish to suggest that the encroachment of 
judges upon the domain of the jury ought to be stopped by positive 
law. And this brings me to the second inclosure contained in this 
communication. 

This second inclosure, as you· will observe, is the draft of a bill to 
limit judges to declaring the law when charging juries. If such a bill 
as is here suggested were enacted into law, a judge who wished to 
decide the issue himself, thinking the plaintiff had not made out a 
case, would find that, instead of directing a verdict for the defendant, 
he must order a nonsuit of the plaintiff. And the act of the trial 
judge, viewed from the standpoint of a nonsuit, would appear in a very 
different light than when viewed from the standpoint of a Clirccted 
verdict. Too often in the case of a directed verdict the question con­
sidered by the appellate court is, Did the trial judge draw the correct 
conclusion from the evidence? Whether he did or did not is the ques­
tion which properly was answerable by the jury. In the case of a 
nonsuit, the question to be considered by the appellate court would be, 
Was there any evidence in the case for the consideration of the jury'! 
If there was, the case should have gone to the jury, for it is immaterial, 
if there was evidence for the jury, whether the conclusion of the judge 
upon the evidence was correct 01· incorrect. 

The inclosed draft provides also, as you will observe, that orders 
which modify or set aside the verdicts of juries may be revie~ed . 
'!'his provision is intended to meet the case where a judge, finding him­
self unable to direct a verdict, may subm it the case to the jury, and · 
then if the verdict turned in by the jury does not suit him, set it 
aside. At present. the power of the trial judge in civil cases to set 
verdicts aside is absolute, a nd such power, no matter how arbitrarily 
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or capriciously · used, is not subject to review or control. And the 
practice has become quite common for the judge, if he personally trunks 
that a verdict is too large, to order it set aside as excessive, unless 
the plaintiff will remit the amount which the judge shall say i-s 
excessive. · 

The provision of the inclosed draft on this point would not prevent 
judges from dealing with verdicts in such Clanner as may be proper ; 
it simply makes the discretion of the trial judge a subject of judicial 
review when exercised upon work done by the jury. 

No good reason exists why a bill of the kind here suggested should 
not be enacted into law. It would be the means of removing from trial 
judges all invitations", which motions to direct verdicts extend to them. 
to i:resp:tss upon the ground of the jury. It would also be the means of 
freeing the courts, in part at lea.st, from the notion, which is fast ta.k­
ing holcl of the popular mind, that judges of the lower comts of the 
United States, who are allowed to hold thei:r office for life, arrogate to 
themselves too much authority in passing upon and disposing of the 
rights of the individual citizen. 

Let me say, in conclusion, that in our common-I.aw system of juris­
prudence the jury is as much an integral vart of the court as the judge 
on the bench, the two together constituting the tribunal whose func­
tion it is to pass upon and settle all issues raised by litigants, whether 
of law or of fact. The system does not contemplate that the judge on 
the bench shall mn.ke of himself a thirteenth juror, to displace with his 
own judgment the 12 other men to whose concurripg judgment the law 
commits the finding upon all issues of fact. It is the province of the 
judge to say what shall and what shall not be admitted as evidence in 
the cause, but the credibility of the evidence, the weight to be given to 
it, the inferences and deductions to be drawn from it as affecting the 
issue of fact to te determined, are matters within the province of the 
jury. And that the functions of the jury may not be._minimized, even 
tbough the facts in evidence may be rmdisputed, let me quote the fol­
lowing passage from the opinion of the Supreme .Court of the United 
States in Railroad Co. v. Stout (17 WalL, 1357, 664) : 

" Twelve men of the avera""e of the community, comprising men of 
·education and men of little education, men of learning and men whose 
learning consists only in what they have themselves Se€n and heard­
the merchant, the mechanic, the farmer, the labm:er-these sit together, 
eonsult, apply their separate experlenee of the affairs of life to the facts 
proven, and draw a unanimous conclusion. This average judgment thus 
given it is the great effort of the law to obtain. It is assumed that 12 
men know more of the common affairs of life than does 1 man ; that 
tlley can araw wiser and safer conclusions from admitted facts thus 
occurring than can a single judge." 

If judges who sit in trial courts would only ponder more carefully 
the utterances above quoted concerning . the functions of the jury, there 
would be fewer attempts to direct verdicts. 

I am, yours, very truly, 
Jo~ ALTHEUS JOHNSON. 

IN THE SUPREME COURT OF THE UNITED STATES. 

(October term, 1912.) 
\falter Murphy, petitioner, v. Ashley M. Gould, an associate justice of 

the Supreme Court of the District of Columbia, respondent. 
MOTION · THAT LEAVE BE GRANTED TO WALTER MURPHY TO PRESENT 
PETITIO~ PRAYING FOR WRIT OF CERTIOR.AJlI TO THE COURT OF APPEALS 
OF THE DISTRICT OF COLUMBIA. 

.Comes now into this honorable court Mr. John Altheus Johnson, 
admitted by this honorable court as an attorney and counsellor at law. 
And he moves that leave be granted to Walter Murphy to present to 
this honorable court a :petition praying for a writ of certiorari to the 
Court of Appeals of the District of Columbia. 

.And the counsellor aforesaid submits with his motion a copy -of the 
said petition. 

JOH~ ALTHEUS JOHNSO~. 

Please take notice th.at the above is the tenor of a motion which. on 
Monday, the 23d· day of December, 1912, at 12 o'clock D001,l: or as soon 
thereafter as counsel can be heard, I shall submit to ui.e Supreme 
Court of the United States. 

I hand you herewith a copy of the petlti-on referred to in the said 
motion. 

JOHN ALTREUS JOHNSON. 
DECEMBER 4, 1912. 

To Mr. FREDERIC D. McKENXEY, 
Attorney for the Hon . .Ashley M. Gould, and 

To Mr. R. Ross PElmY, 
Attorney for the Oapital Traction <Jo. 

Copy received December 4, 1912. 
R. Ross PERRY. 

Petition of Walter Murphy., a cltlz:en of the United States, 26 years -0f 
age, born in the District of Columbia and resident therein. 

To the Jwno1·able the Ohief Ju tice and .Associate Jttstloes of the Su­
preme COiirt of the United States: 
Humbly presenting myself before your honors, with this, my petition, 
crav-e leave to state: -
1. "Not to me returns 

Day, or the sweet approach of ev'n or morn. 
Or sight of vernal bloom, or summer's rose, 
Or flocks, or herds, or human face dtvine; 
But cloud instead, and ever-during dark 
Smroands me, from the cheerful "\'t-ays of men 
Cut oil'.." 

2. My blindness is the result of negligence by the Capital Traction 
Co. in the manipulation of one of its street cars near the Union ·station, 
in the city of Washington, on December 2, 1909. 

3. A suit in damages which I had brought on Fe1Jruary 25, 1910, in 
the Supreme Court of the District -0f Columbia against the Capital 
•.rraction Co. :for the injury I had received as the .result of its negligent 
act en.me to trial in June, 1912, before Associate Justice Ashley M_ 
Gonld, of that court, and a jury, and ended on the 19th day of that 
month in a v~rdi<1:, which the jury, by direction of the court, rendered 
in fnyor of the said Capital Traction Co. On .July 2, 1912. judgment 
was entered on the said verdict in favor of the said company. 

4. During the progress of the trial seveTal rulings were made by the 
justice aforesaid upon questions of law arising upon the trial, to which 
rulings the eou.n. by whom I was represented at the time they were 

. ms-de and before the jury had retired took exceptions, and iJ:J.e excep­
'tlon thus taken. I am informed and belie>e, were duly noted on the 
minutes of the p<esiding justice aforesaid. 

5. On J"nly 19, 1012, through counsel I prayed in open court an ap­
peal to the Court of Appeals of the District of Columbia from the 
jud.i;ment aforesaid of July 2, and the said appeal was duly perfected 
on "July 26, 1912. 

6. A rule of the Supreme Court of the District of Columbia says that 
the blll of exceptions, if not settled before the jury retires " shall be 
submitted to the court within -38 days after judgment shali have been 
entered unless the court shall, for · cause shown, extend the time." 

The summci· vacation period of the Supreme Court of the District of 
Columbia, ns arrn.nged by the justices of the said conrt, has consisted 
for sewral years past of the three months of July, August, and Sep­
tember, during which period each of the six justices performs a service 
upon the bench of two weeks, e!J.Ch justice knowing by pr arrangement 
in the c:irly p_art of the summer the portion af ti..me be is to occupy 
the bench durrng the summer reeess, and at such time he attends to 
lms iness, so far as it is competent or proper for him to act thereon 
in all the branches of the court. During the summer vacation of rn12 
the bench, from li'riday, August 16, to Friday · August 30 was oc"u­
pied by Justice Ashley M. Gould, lllld from Monday September 16 ~to 
a:ncl including Monday, September 30, by Chief Justice Ha1·ry' M. 
Clabaugh. 

On Augast 19, 1912, it being still the same term of the court at 
which the trial was had of my aforesaid suit against the Capital 
Traction Co., the said Supreme Court of the District entered an order 
in the cause in the words following, to wit: 

" For good cause shown the time within which to submit to the 
court the bill of exceptions taken at the trial of this cause is her·cby 
extended to and includinlf the 20th day of September, 1912." 

On September 19, 191-, one of the counsel by whom I was r epre­
sented in the case, "risin"' in open court" (I quote from what is of 
record in the case in cour't, a copy of which record, to be hereinafter 
referred to, is attached to this petition), "with the bill of exceptions in 
his hand, stated to the court (hlr. Chief Justice Clabaugh sitting) that 
he bad a bill of exceptions in a .case which had been tried before Mr. 
Justice G<>uld, who would be the proper one to settle and si:;n it ; 
that the matter would have to await the return of Justice Gould but 
that tlle time to submit the bill would, under an order of the c~urt 
expire the next day · that counsel desired the record to show that the 
bill was then submitted, and that . proper notice would be given to 
cobnsel on the -0ther side. of t_he time for settling .it. The chief justice 
thereupon stated, a.s a. direction to tlle clerk, • Bill of exceptions sub­
mitted,' and counsel for the plaintiff then, in open court, handed the 
bill of .exceptions to the clerk, who had received the order of the 
court in the premises." .And the minute entry of the said submission, 
as made in the cause aforesaid, is in the words following, to wit; 

" Comes now the plaintifr, by his attorneys -0f record, and submits 
to the court the bill of exceptions taken at the trial of this cause." 

As the rule of the said supreme court contemplates that a bill of 
exceptions shall not be settled except upon notice to opposing counsel, 
that notice to be given for a time that shall be at least eight days 
after a copy of the bill shall have been presented to such conn-cl , I 
thereafter, to wit, on September 26, 1912, through my counsel, l!nve 
to counsel for the Capital 'I:raction Co. a notice in writing of the time 
at which Justice Gould would be asked to settle and sign the said 
bill, that notice being in the words followin", to wit: 

"Ta.Ire notice, that on Tuesday, October 1, 1D12, at 11 o'clock a. m., 
or as soon thereafter as counsel can be heard, counsel foi: the plaintiff 
will ask Mr. Justice G-0uld to settle and sign the bill of exceptions 
wb1ch was submitted to the court in the above-entitled cause on Sep­
tember 1.9, 19121 a copy of which bill was presented to yon on Sep­
tember 18, 1912. ' 

October 1, the da:v designated in the said notice (and the en.rliest 
day, by reason of his absence from the city, at which Justice Gou1d, 
the only person who <!ould settle and sign the bill, would b available), 
was the beginning of another term of the court, September 30 being 
the end of the April term, whieh was the trial term of the cause 
aforesaid, the first Tuesday in October, which in 1912 fell on the 1st 
day of the month, being the beginning of the next succeeding term, 
which is the October term of the court. 

On September 26, 1912, the same day tbe afore.said notice was given 
of the time at which it was proposed that the bill of exceptions should 
be settled, I filed through counsel a motion in the cau e asking for a 
two-day extension of the April or trial term of the court, counsel ex­
plaining that the purpose of tbe motion was to enable the bill of 
exceptions, at the same term of the court at which the exceptions 
were taken, to be put actually, for settlement and signature, into the 
hands of the very judge who must settle and sign; and when this 
motion was considered and acted upon by the court it was ordered : 

" That an extension be, and the same hereby is, made of the said 
April teTm of the circuit court, so .as to cause the said term to extend 
to and include the 2d day of October, 1912." 

On October 1, 1912, in accordance with the terms of the notice 
aforesaid, I presented, through counsel, my bill of exceptions to Justice 
Ashley M. Gould, with the request that he settle and s.ign the same. 

7. On September 23, 1912, counsel for the Capital Traction Co. bad 
filed a motion in the said Supreme Court of the District of Columbia. 
to strike out the bill <>f exceptions, which I 'had tenO.ered as aforesaid, 
on the grormd {a) "that two days' notice in writing to C<>unsel for the 
defendant of the time at which it was proposed to submit the said bill 
of exceptions to the court to be settled, as required by common-law 
rule No. 48 of this court, was not given to the said counsel for the 
defendant nor to any of them, nor was any other notice given in ac­
cordance with the said rule of court; and (b) that neither the said 
proposed bill nor a copy thereof was presented to counsel for the de­
fendant nor to nny of them at least eight days before the said 19th 
day of September, l.912, nor wa.s the prOJ>osed bill or a copy thereof 
presented at any time to counsel for the defendant or to any of them 
prior to the 18th day of September, 1912." ~ 

Common-law rule 48 of the rules of the Supreme Court of the Dis­
trict -of Columbia, thllil referi•ed to, reads as follows : 

"'18. 

"1. The bill of exceptions shall be prepared by counsel. If not 
settled before the jury retires, counsel tendering it shall give two 
days' notice in writing to opposing counsel of the time at which it is 
proposed · to submit the same to the court to be settled, and shall al.so 
at least eight days before the time designated in such notice present 
to opposing counsel the proposed bill or a copy thereof. The bill shall 
be submitted to the court within 38 days after judgment shall ba ve 
been entered, unless tlle court shall, for cause shown, extend the time. 

., 2. The .fact of the settling and :filing of the bill of exceptions shall 
be noted in the minutes of the court. 

"3. 1f the court is unable to settle the bill of exceptions, a new trial 
shall be granted. 

/ 
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" 4. The submission, settling, signing, or filing of a bill of exceptions 

shall not be affected by the expiration of any term, provided this rule 
is compiled with. 

" 5. This rule shall apply to pending cases." 
The motion to strike out, made as above stated, was, on September 

30, 191'.?, by the chief justice then holding the several branches oi 
t he Supreme Court of the District. set for hearing on October 11, 1912. 

On October 1, 1912, Justice Ashley AL Gould, to whom on that day 
my said bill of exceptions, as hereinbefore stated, was tendered to be 
settled and signed under the sulJmission of it which had been made to 
the court on September 19, 1912, and of the notice to opposing counsel 
of Sept emlJer· 26, as hereinbefore mentioned, received the same into his 
personal custody, but delayed action thereon until October 11, _1912, 
when the aforesaid motion to strike out came before him for considera­
tion ; and he thereupon, to wit, on October 16, 1912, refused to. con­
sider the said bill of exceptions and ordered the same . to be stricken 
from the fil es of the court, on the sole ground "that neither the said 
propo ed bill of exceptions, nor a copy thereof, was presented to counsel 
for the defendant at least eight days before the said bill of excep­
tions was submitted to the court," the order. which the court passed in 
the premises being in the words following, to wit : 

" It appearing to the court that the said bill of exceptions was not 
settled before the jury retired in the above-entitled cause, and that the 
time for submitting the same was extended by the court until and in­
cluding the 20th day of September, 1912, and that the same was sub­
mitted bv counsel for the plaintiff to the court on the 19th day of 
September. 1912, and that the notice thereof prescribed by common 
law rule No. 48 of this court was not given to counsel for the defend­
ant herein, and that neither the said proposed bill of exceptions n<?r a 
copy thereof was presented to cotmsel for the defendant at least. e1g~t 
days before the said bill of exceptions was submitted as aforesaid; it 
is by the court, this 16th day of October, 1912, ordered that the said 
bill of exceptions be, and the same is hereby, stricken from the files of 
this court." . 

8. Upon the making by Justice Go Id of the order aforesaid of Octo­
ber 16, 1912, I was advised by counsel that the appeal I bad taken 
from the judgment of the Supreme Court of the District of Columbia 
of July !:!, l!l12, would be wortble~s, the record ~ the .case not disclos­
ing reversible error, unless the rulmgs of the said justice, made durini 
the progress of the trial, to which through counsel I bad duly ex~eptea, 
could be put into the record by a proper. bill of exceptions. HaVIDg, as 
I have sta ted, sought of him such a bill and been refused the same, I 
thought to invoke in that regard the aid of the Court of Appeals of 
the District of Columbia. I therefore, on October 22, 1912, presented 
a petition to the said court of appeals, wherein I prayed the said 
court to make use of the writ of mandamus and command the said 
Ashley M. Gould, as an associate justice of the Supreme Court of the 
District of Columbia, to settle the bill of exceptions which I had ten­
dered to him as aforesaid, according to the truth of the matters which 
took place before him on the trial of the cause at law, No. 52404, 
wherein your present petitioner, Walter Murphy, was plaintiff, and the 
Capital i.rraction Co., a corporation, was defendant, and, when so 
settled, to sign the same as of the H>th day of September, 1912, that 
being the day when the said bill of exceptions was submitted to the 
court, the case so described in the said petition to the Court of Appeals 
of the District of Columbia, being the case to which I have hereinbefore 
had reference. 

The mandamus proceedings wherein I thus sought the aid of the 
Court of Appeals of the Dish·ict of Columbia are entitled, " The United 
States ex relatione Walter Murphy, petitioner, v . Ashley M. Gould, 
an associate justice of the Supreme Court of the District of Columbia, 
respondent," and the case is entered on the docket of the said court of 
appeals as No. 393, original. 

9. The Court of Appeals of the District of Columbia having. in the 
aforesaid mandamus proceedings issued a rule for Justice Gould to 
show cause why he should not be required to settle and sign the bill 
of excepttons submitted to him to be settled and signed as aforesaid, 
t he said justice, in answer to said rule, made response that " the 
respondent, in addition to the grounds of action specified in respondent's 
said order of October 16, 1912, above referred to, was largely moved 
with respect to the making of said order by the fact " that more than 
40 days. exclusive of Sundays and legal holidays, had elapsed between 
the perfecting of plaintiff's appeal and the submission of plaintiff's 
exceptions to the court and that no order had been made or passed in 
the cause extending the time for filing the transcript of record in the 
Court of Appeals of the District, and the respondent, under such a 
state of fact, concluded that " the settling of any bill of exceptions in 
said cause would be ineffective and vain." 

In other words, the return of Justice Gould to the rule to show cause 
set up that his action in making the aforesaid ordet· of October 16, 
1912. was determined, not solely by rule 48 of the Supreme Court of the 
District of Columbia (as bad appeared to be the case. both from the 
terms of - said order and from the terms of the motion upon which 
the said order was based). but also by the provision of a rule of the 
Comt of Appeals of the District of Columbia, which reads as follows 
(Rule 15, par. 1) , to wit: · 

" When an appeal is entered in the court below it shall be the 
duty of the appellant, within 40 days from the time of the appeal 
entered and perfected in said court (unless such time for special and 
sufficient cause be extended by the court below. or a judge thereof, such 
time to be definite and fixed), to produce and file with the clerk of this 
court a transcript of the record of such cause ; and, if he shall fail 
to file the trnnscript within the time limited therefor, tile appellee 
may, after the time limited for filing the transcript in this court by 
the appellant bas expired, and upon bis or her default in respect 
thereto, upon producing a cel"tificate showing the entry of appeal and 
the date thereof, have said appeal docketed and dismissed." 

Respecting this rule of the Court of Appeals of the District of Co­
lumbia, referred to by Justice Gould in his return as constituting a 
factor influencing him in bis refusal to settle the bill of exceptions 
which I had tendered to him for settlement, I am advised by counsel 
that the record of the cause in the Supreme Court of the District of 
Columbia, so far as concerns the said rule of the court of appeals, is 
chiefly embarrassing to me in my appeal. because of an order in the case 
which Justice Gould himself, on the 16th day of October (an order duly 
excepted to, and the bill of exceptions ordered on record November 4, 
1912), bad made antecedently to the order of the same date, which, as 
hereinbefore mentioned, contained his refusal to settle the exceptions 
taken at the trial of the cause. 

When the counsel by whom I was represented discovered, on Septem­
ber 18, 1912. that tbe minute entry of the bereinbefore mentioned order 
of August 19, Hl12, which · made an extension of t:ime until September 
20, 1912, was silent concerning the filing of the transcript of record In 
the court of appeals and only express concerning the submitting to 

t he court of the bill of exceptions, they a t once called the atter 
to t he attention of counsel for t he Capital Traction Co., with a view to 
having the minute en tt·y corrected, the particular counsel on whose 
oral motion the order had been made being positive in hls statements 
t hat the motion as made and allowed on t he 19th day of August em­
braced the filing of the transcript in the court of appeals as well as 
the submission of the bill of exceptions in the lower court : and at the 
request of counsel representing me, who wished at the earliest moment 
possible to explain the situation to the court, counsel for the Capital 
Traction Co. came into court the next day and with my own counsel 
discussed to the court the two motions that day by41e filed in court, 
one to correct the minute entry of Augu t 19, the other to make an 
extension of time (further extension) within which to file the tran­
script of record in the court of appeals. The court did not make its 
formal order until t he following day, September 20, 1912, when it set 
both the said motions for hearing on October 11, 1912, but the dis­
cussion on . September 19 showed that the motiorr to correct would be 
opposed and that there would probably exist a difference of recollection 
as to t he occurrence of August 19. 

When the hearing of the application to correct the minute entry of 
the order of August 19, 1912, was thus set for a day within the fol­
lowing term of the court, I thought it the part of prudence, acting 
through and under the ad·vice of counsel, while we were still within the 
same term of the court at which the order of August 19 had been made, 
to present, for alternative consideration with the application to correct, 
a motion for an amendment to be made, nunc pro tune, to the order of 
August 19, to the end that, so far as the lower court was concerned, 
full opportunity should be given to it to exercise whatever of its dis­
cretion it might choose to use in the matter of aiding me to an a ccom­
plishment of the appeal which I had taken from its judgment of July 
2. And when the court on September 30, at the closing of the trial 
term, and in the act of setting the hearing of this motion also for 
October 11, 1912, failed and refused to preserve to itself the power, if 
such motion should be granted, to act at its next term with fullness 
upon the motion I had made on September 19 for a further extension 
of time within which to file in the court of appeals the transcript of 
record for the appeal I had taken from the judgment of July 2, I duly, 
through counsel, excepted to such omission on the part of the court 
and had my exceptions recorded in a bill which is part of the record of 
that court touching the matter of extending time under the rule of 
the court of appeals aforementioned. And when Justice Gould, before 
whom for consideration on October 11 came the two motions, the one 
to correct the minute entry of the order of August 19, the other to 
amend, nunc pro tune, the order itself, overruled both the said mo­
tions, I duly excepted by counsel and had my exceptions preserved by 
being put into the record by a bill which shows, among other things, 
that the judge who passed the order of August 19, the entt·y of which 
was thus sought to be corrected, and who also was the judge that 
overruled the application to correct, stated from the bench that he had 
no personal or independent recollection of either the order or the mo­
tion (which was oral) upon which the order was based; and that the 
person (one of the assistant clerks) who, during that part of the Au­
gust recess of the court, made in a memorandum book in the court 
room the rough notes of proceedings (in all branches of the court as then 
conducted by one judge), which rough notes, so far as they pertained 
to proceedings in the circuit-court branch of the court, were after­
wards by another person formally written up into the minutes of the 
court, stated that he had no recollection independently of the rough 
notes made by himself, and he was an assistant clerk whose duties 

~;:ecr~~i1:.afe~oe~~i1~n~e1Jg{muid o~ ~f nt1fi~c~f1~ulf ~hou~~s ~~i~c~!18 ~f et~; 
Supreme Court of the District. And this bill of exceptions, which puts 
upon record all the evidence before the court when it acted upon the 
two motions aforesaid, constitutes also part of the record of the 
Supreme Court of the District touching the matter of extending time 
under the aforementioned rule of the Court of Appeals of the District 
of Columbia. 

The sum and substance, therefore, of the return made by Justice 
Gould to the com·t of appeals in answer to the rule to show cause why 
he should not be required to settle the bill of exceptions which had 
been submitted to the court on September 19 and t o himself personally 
on October 1, seems to be that the respondent, having first made an 
order in which he refused either to correct the minute entry of an 
order or to amend the order itself, whicb. had extended time, was by 
the fact that he bad made that order "greatly moved to and aided in 
reaching the conclusion " to make the further order by which be re­
fused to settle the exceptions that were vital to a review of the judg­
ment of July 2 (from which judgment your petitioner was prosecuting 
an appeal), inasmuch as the said judgment rested for its validity upon 
a ruling of the said justice which directed the jury to find in favor of 
the Capital Traction Co. the issue of fact which existed between your 
petitioner and the said company, to wit, the issue whether the facts and 
circumstances besetting the accident that befell your petitioner on 
December 2, 1909, showed a lack of ordinary care in the Capital Trac­
tion Co., your petitioner having declared in his suit that the said com­
pany was guilty of actionable negligence in the premises. 

10. When Justice Gould, on November 11, 1912, filed his aforesaid 
return to the court of appeals in the mandamus proceedings, the 
Capital Traction Co. s imultaneously filed in that court a motion to 
docket and dismiss the appeal which had been taken by me from the 
aforementioned judgment of July 2, 1912, the motion thus made being 
based upon the rule of the court of appeals hereinbefore quoted, which 
rule, according to the aforesaid retmn of Justice Gould, had " greatly 
aided" the said trial judge " in reaching the conclusion" not to settle 
the exceptions which bad been taken at the trial. 

In opposition to the said motion counsel who acted for me filed in 
the court of appeals an authenticated copy of that part of the record 
of the cause in the lower court which showed the acts and proceedings 
had and done in that court in the matter of extending time for filing 
in the court of appeals the transcript of record for the appeal afore­
said, the two bills which embraced exceptions as hereinbefore mentioned 
to the orders of September 30 and of October 16, respectively, being · 
included in the copy of the r ecord thus filed in the court of appeals. 
Among the things shown in the record thus copied, additionally to 
things already specified, is the fact that one of the counsel for the 
Capital Traction Co., a few days after my appeal had been perfected, 
speaking with one of my own counsel (the one who afterwards asked 
for an extension of time), said that he was then about to leave the city 
on his summer vacation and did not expect to return before September 
15 · that be would like to have time to examine the bill of exceptions 
after h is return ·; that it would be agreeable to him, therefore, if an ex­
tension of time should be taken, say, until October 1 ; and that be 
would speak with an associate who would \Je in the city and who would 
go into court w ith my counsel at any time for an order of extension. 
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Counsei! representing me thereupon said he would ask for an extension 
until September 20, which he did. as hereinbefore stated, on August 19. 
Forty duys, the period fixed by the rule of the court of appeals for 
filing in that court the transcript of record for an appeal, unless an 
extension of time is made by the lower court, would have expired for 
my aforesaid appeal September 12. 

The motion of the Capital Tractiou Co. to docket and dismiss the 
appeal I had taken from the before-mentioned judgment of July 2, 
made in the Court of Appeals of the District of Columbia on November 
11, 1912, as above stated, and the transcript of record from the lower 
court, filed as afo'"L'esaid in opposition to the said motion, were placed 
upon the general docket of the said court of appeals as cause No. 2478, 
whieh cause is entitled "Walter Murphy, appellant, v. The Capital 
Traction Co., appellee." 

The double aspect in which my cause thus appeared in the said court 
of appeals, to wit, cause No. 393 on the original docket of the said 
court, wherein I was seekin"' to procure from the judge of the lower 
court the allowance of a bill of exceptions (without wbieb my .appeal 
from the judgment of the lower court of July 2, 1912, would be value­
less), and cause No. 2478 on the general docket of the said court, 
wherein the Capital Traction Co. was seeking to have my said appeal 
docketed and dismissed because the lower court had entered no formal 
order making an el..-tension of time for tbe filing in the said court of 
appeals of the transcript of record for the said appeal, came on for con­
sideration, and the two aspects, or the two causes, involving, as I have 
explained, the fate of my appeal from the judgment of July 2, were 
viewed together before the said court of .appeals, which heard argu­
ment on the same on Kovember 21 a.nd 22. And the said court of ap­
peals thereafter, to wit, on the 2d day of December, 1912, filed its opin-
1-0n and rende.red its judgment in the premises. -

A copy, properly certified. of the said opinion and judgment. and of 
all the acts and proceedings of that court in the premises, including a 
copy of the complete record of that court in both the causes aforesaid, 
to wit, No. 31)3 on its original docket and No. 2478 on its general docket, 
is attached to this petition to be read and referred to as a part of the 
petition. The petition is also accompanied by a COP'Y of the brief which 
counsel presented to the said Court of Appeals in my bebaJ:t in each 
of the two cases aforesaid. · 

11. When the Comt of Appeals decided that it would not require 
Justice Go.uld to settle the exceptions taken at the trial, which I bad 
tendered to him in a bill to be settled and signed as aforementioned, and 
decided also that it would grant the motion of the Capital Traction Co. 
and docket and dismiss my said appeal, I lo.ngingly inquired of counsel 
U they would prosecute my said appeal into your honorable court. But 
counsel avised me that they were unable on the said appeal to sue out 
a writ of error to this honorable court; that they would be glad to reP'­
resent me further, but that the law did not require yom honors, at my 
instance or request, to review the judgment of the Court of Appeals of 
the District in the matter of my said appeal. Oh, what could I do? 
Ha-0 I lost my appeal without even the poor consolation of a hearing 
upon its merit ? Where could I turn for help? At best I was but a 
poor newsboy whose savings at the time of the accident complained of 
had amounted to less than 900, and those savings long since gone by 
reason of the physical condition that came upon me as the result of 
the n.ccident-sight gone and body at times so racked with pain that in 
my agony I cry out and pray to be put out of my misery, and then 
anesthetics deaden the pain-only a widowed mother and a few other 
friends, not great or strong, charged with my care and my only de-
pendence. Who could help me? . 

It was in a negligence case that your great court, speaking of a Jury, 
an integral part of a common-law trial court, used words which ought 
to be read and pondered by every trial judge when asked to direct a 
verd ict, namely (Railroad Co. v . Stout, 17 Wall., 657, 664) : 

"Twelve men of the average of the community, comp.rising men of 
education and men of little education, men of learning and men whose 
learning consists only in what they have themselves seen and heard, the 
merchant, the mecilanic, the farmer, the laborer; these sit together, con­
sult, apply their separate experience of the affairs of life to the facts 
proven. and draw a unanimous conclusion. This average judgment, 
thus given, it is the great effort o.f the law to obtain. It is assumed 
that 12 men know more of the common :Ul'.airs of life than does 1 man ; 
that they can draw wiser and safer conclusions from admitted facts 
thus occiuring thun can a single judge." 

When ' one man" " a single judge," had assumed to pass upon the 
fact~ in my case 'and direct the conclusion to be therefrom drawn, 
thereby substituting his own judgment for the " average judgment" of 
the jury, I had hoped that his judgment thus rendered touc~g the 
determination of an issue of fact, would at least be made the subJect of 
judieial review with a view to ascertaining whether it was proper in 
the particular case for the judge to perform the functions of the jury 
and render a verdict, which, if correct, is the verdict the jury would 
itsel! have rendered if the case had been submitted to them. At least. 
I am advised by counsel that the theory of a directed verdict is that 
the verdict which is directed is just what the jury would have found if 
the matter bad been left to the deliberation of the jury. A review of 
t.he ruling of the trial judge in my case could not be had without a 
bill of the exceptions which bad been taken at the trial, and it was your 
great court which said" that the settling of a bill of exceptions did not 
involve any new or substantial right of the op~sing party, the words 
in one of the cases before your honorable court being as follows (Hun­
nicutt v. Peyton, 102 U. S., 333, 353) : 

.., When an exeeption has been taken at the trial und noted, reducing 
the exception to form afterwards and attesting it. is not making a new 
case; it is merely verifying the case u.s it appeared on the triaL" 

I am advised by counsel that no substantial right of the Capital Trac­
tion Co. required the trial judge, at the time and under the circum-
' t:rnces when the bill containing them was tendered, to refuse to settle 
the exceptions t:lken at the trial of my suit against the said company, 
nnd I am further advised by counsel that the action of the Court of 
Appeals of the District in the premises shows that that co01·t sacrificed 
the sub tnntial legal right of an appellant by a fn.ilure to see the differ­
ence between form and substance as applicable to the matter in hand. 
Ob ! If your honors please, if the Court of Appeals of the Disti·ict of 
Columbia, like Saul of Tarsus, of whom I beard with my mother when 
she took me a little b-Oy to the Sabbath school to hea-r the Bible storie 
there told, thinks itself engaged in a good work, a.s did Saul when he 
stood by consenting unto the death of Stephen the martyr, keeping tbe 
raiment of them that slew him, can you not cause a Ug-ht to shine 
round about and a ''oice to be heard that shall cause the scales to fall 
from its eyes that it may see clearly, and then perchance, instead of 
the Saul who wrought havoc in his blindness, it may be like the Paul, 
who, after the scales had fallen from his eyes, becamf! the great apostle 

1 to the Gentiles, who wrote: 

" Whatsoever things arc true, whatsoever things are honest, whatso­
ever things are just, whatsoever things are pure, whatsoeve1· things are 
lovely, whatsoever things are of good report, if there be any virtue and 
if there be any praise, think on these things." 

If the legal vision of the Court of Appeals of the Distrlct of Columbia 
causes it to see things with too technical an eye and too little rega1'd 
for the real merits of the controversies that come before it, can your 
hono~s not perceive the effect upon the judges of the -lower comts, who, 
workrng under its appellate authority, are constrained to see things in 
the s.ame light, to the obscuration of substance as distinguished from 
shadow? ,, 

I am told that your honors have the power, if you should choose to 
exercise it, of issnihg to the said court of appeals a writ of certiorari, 
whereby the case I have described could be brought into this honorable 
court and reviewed, and such action had as the law and justice may 
require. And I am told that the fact that I am poor and weak and with­
out influential friends will not operate against me in the eyes of your 
great court, every member of which when he entered upon his high 
office took an oath that he would "administer justice without respect to 
persons, and do eqnal right·to the poor and to the rich," and sealed the 
oath by kissing the Book that was given to man for his guide and inspi­
ration by the Great Judge before whom we must all finally appear and 
be judged according to that we have done, whether it be irood or bad. 
And I am told, if your honors deny my petition, that there will then have 
been written on. the judicial page the final chapter oi the tragedy which 
destroyed my Slght and wrecked my body, and that the cause of action 
which I had supposed I possessed against the Capital Traction Co. by 
reason of negligence on its part will then have been closed in the 
courts, and I denied consideration of the merits of my cause except at 
the hands of one man, who himself assumed the r6le of both judge and 
j01·y. 

You have my petition. My appeal is before you. And I will ever 
pray. 

JOHN ALTHEUS JOHNSON, of Counsel. 
WALTER M:UR1'HY. 

(The following pages, written after the court of appeals hnd filed its 
opinion in the case, were appended to the foregoing petition when sub­
mitted to the Supreme Court of the United States. References to the 
reco.Jd herein made are to the printed copies of the certi1ied record 
which accompanies the petition wherein Walter Murphy lays his case 
before the Supreme Court of the United States, with a prayer that the 
latter court take cognizance of his cause and issue a writ of certiorari 
to the Court of Appeals of the District of Columbia.) 

The rule of the Supreme Court of the District of Columbia on the 
subject of bills of exception pr-0vides that the party charged with the 
preparation of a bill of exceptions shall, at least eight days before sub­
mitting it to be settled, have presented a copy of it to opposing counsel. 
On this feature -Of the rule the court of appeals in its opinion remarks 
(p. 24 of the record in No. 393, original) : 

"His adversary shall have eight days within which to examine the 
same and express his agreement 01· his disagreement." 

And the court then adds this startling statement: 
" In case of agreement, either the justice trying the case or the jus­

tice sitting in his stead may sign the same." 
This is probably the first time, either in this juri diction or any other, 

that a court of appellate power in common-law causes has ever m:i.de 
the statement that a bill of exceptions, even where the parties were 
agreed as to its contents, could be signed by any other than the judge 
to whose rnlings the bill was an ·exeeption. Signing or attesting is the 
culminating act which gives to the bill the absolute verity that it hns 
in the eye of the law. And how novel and foreign to all traditions of 
the law e"en to suggest that such authentication can be given by a 
judge who knows nothing whntever of the transactions or rulin<>'S re­
ferrt!d to in the bill. A few of the States hav~ statutes under which, 
in the event of the death or permanent disability of the trial judge, 
the cle1·k of the court or some other official may certify a bill of ex­
ceptions where the parties are agreed concerning it. But give to the 
rule of the Supreme Court of the District of Columbia the full force 
and efi'oct of a statute (the effect which is claimed by the court of 
appeals to be proper for all the rules adopted by both the Suprem 
Court of the District and by' itself) "binding upon the court, npon 
suitors, and upon those who represen t suitors," and still we will ex­
amine the terms of the rule in vain for any hint or suggestion of such 
a thought even as that somebody else than the judge whose ruling is 
excepted to may s1gn a bill of exceptions therefor. 

For a court of the United States that sits in the District of Columbia. 
it would seem that the case of Malony v . Adsit (175 U. S., 281) might 
be accepted as authority on the question of ho must sign a bill of 
exceptions. In that case counsel for the r espective parties had signed 
a statement that the bill of exceptions was correct and in aecordunce 
with the proceedings had ir:. the trial of the cause, and, appending the 
statement to the bill, bad procured the signature of th e judge who was 
then holding the court in which· the trial had taken place. The paper 
i;o attested was disregarded by the court as not possessing the essential 
quality of a bill of exceptions. 

And still the idea that t.he justice sitting in his stead," if the ad­
versary party "expresses his agreement," "may sign the bill of x­
ceptions for the justice who tried the case," is necessary to the view 
which the Court of Appeals of the District of Columbi took of this 
case; for, if the justice who presided at the trial be absent and it be 
necessary to settle the bill (and settling, says the court of appe 1 , 
can only be done by the trial judge), then, says the court con~rning 
the blll of exceptions : 

"' Its presentation to him (that i~. to the justice who i<> sitting in 
the stead of the absent justice) within the time is all that counsel 
can do." 

In such case, says the court: 
"The bill may be submitted to the justice presiding in his r-tcad, 

and acted upon, as of the date of its submission, by the trial just ice 
upou his return to his court." 

The words thus us~d by .the court of appeals. spoken bf reason of 
the fact encountered in th1s case, themselves bow thnt • submitting 
the bill to the court within 38 days," or within the time to which the 
38 days is extended, and " submitting the bill to the court to b set­
tled" (both of which expressions a.re used in the rule of court) re 
different things and may be impossible, in a particular case, of occur­
ring simultan.eously, and it is only concerning the latter of 1.hf> two 
things that any notice whatever to opposing coun el is prescribed by 
the ·rule of the C-Ourt on the subject of bills of exception. 

'.rhe chief justice, who wrote the opinion of the court, :i.ys (pp. !!;3--!!G 
of the record in No. 393, original) : 

" In this case the time fixed tor settlement of the bill was before the 
expiration of the extended time, and, though it is not certain, it may 
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be assumed that the two days' notice in writing was given. ·But the · 
petition shows that the bill of exceptions was delivered to opposing ; 
counsel but two days before the expiration of the time." 

There is nothing in the record (and certainly nothing outside of the 
record) to warrant either the doubt or the assumption (with the reason­
ing conseguent thereon (with the court, in the words above quoted, 
expresses concerning the fact of the notice given or concerning the 
time designated in the notice for the settling of the bill. 

The blll of exceptions was not -submitted on September 20, two -days 
after the 18th, when a copy of it had been presented to opposing 
counsel. It was submitted on September 19, with the express statement 
to the court that it was not then submitted to be settled ; that the 
settlement of it would have to await the return of Justice Gould, who 
was the only person that could settle and sign it; that prOJ,ler notice 
would be given of the time for settling it, but that the plaintiff desired 
at that time, under the order of August 19, to submit the bill to the 
cour t (see p. 2, also p. 6, of the record in No. 393, original ; and p. 16, 
also pp. 18-19, of the record in No. 2478). And notice of the time for 
settling was given, not on September 19, but on September 26, and it 
was given for October 1, the earliest day at which Justice Gould would 
be available (see p. 3 of the record in No. 393, original; and pp. 19-20 
of the record in No. 2478). 

If a copy of the bill had been placed in the hands of opposing counsel 
eight days, instead of one, before September 19, and if the two days' 
notice had been given for September 19 as the time when the bill would 
be .. submitted to the court to be settled," what would the procedure 
have amounted to more than the 1:hing that was actually done? It 
would have been a vain procedure-known to be vain, unless the 
i·evolutionary statement, adverted to above, be accepted as correct law, 
announced for the first time in this case. 

'l'he right of appeal, when given by the law, is a right so valuable 
that the court s in guarding it have almost universally held that the 
proper course in cases at law is to award a new trial if, by reason of 
the death or confirmed illness of the trial judge, there is no one who 
can sign tbe bill of exceptions · requisite to the appeal. For instance, 
in Henrichsen v . Smith (29 Oreg., 475) the trial judge had extended 
into the next succeeding term of the coUI't the time within which the 
appellant could prepare and present his bill of exceptions. Within the 
time prescribed, but at the succeeding term of the court, the appellant 
presented his bill, but the trial judge had died and hls successor, who 
was on the bench, set aside the judgment and granted a new -trial, 
because otherwise the appellant, without a bill of -exceptions, wo'uld 
have lost his appeal. And, though the owner oft~ judgment guestioned 
the authority of the court at a subsequent term to set aside the judg­
ment, the supreme court of the State approved what bad been done. 
In like manner, in Crittenden v . -Schermerhorn (35 Mich., 370-) the 
trial judge, after his retirement from office, bad by stipulation of 1:he 
parties, signed the bill of exceptions. But the defendant in error 
raised the objection in the supreme court of the State that n stijlnlation 
of the parties could not confer authority to sign a bill of exceptions. 
Says the court (p. 370) : 

··The point is well taken. But it does not follow that the judgment 
should be affirmed. On the contrary, where a party has lost the 'benefit 
of his exceptions from causes beyond his control, it is -proper to give 
him a new trial ; and this we .have done in some cases where the judge's 
term of office expired before exceptions could be settled. The judgment 
will therefore be reversed and a new trial ordered." 

But in the 'District of Columbia, so technical in matters of :mere 
procedure is the judicial mind becoming, working under the supervision 
and direction of the Court of Appeals of the District, that the question 
with the trial judge, concerning <the bill of exceptions in the present 
case, seems to have been to act, not with a view to ai~ the appeal, . 
but to defeating it; and when ·he was cited to ,explain the reasons for 
his action, seeming doubtful of the propriety Of his acts under the rule 
of his own court, he pointed ·to a rule o'f the ·Court of Appeals of the 
District and said that rule also had infiu_enced him,: a :rule which pre­
scribed the time within which an apJ,lellant must nle in the Court of 
Appeals the transcript of record for his appeal which time, by the rule 
referred to, is fixed, even in common Jaw causes, with reference to -the 
perfecting of the appeal and not with reference to the signing or certify­
ing of bills of exception ; and though the plaintiff, in the effort to prose­
cute his appeal, bad kept that ru:le in mind also, both rules were put 
into action on his appeal in a decision by the Court of Appeals, under 
which, if that court had only before have ,gone the length it now bas 
gone, there would have been no necessity or occasion ·for the trial judge 
to conside:r or be influenced by any other than ·the rule of his own court. 

If there be an express order of the court allowlng time " to and in­
cluding the 20th day of September" within which "to submit to the 
court the bill of exceptions taken at the trial of this cause," and if the 
bill of exceptions is submitted to the court on September 19 ; and it 
there be the further f<.icts that on Sepember 26 notice is given to oppos­
ing counsel.t. in wbose hands a copy of the bill thus submitted had been 
placed on i:september 18, that tbe court would be asked to settle and 
sign the said bill on October 1, tbe earliest available day, by reason of 
absence from the city, on which the matter could be .submitted to the 
judge who must settle and sign; and if that notice be gratified by 
actually placing the bill on October 1 before the judge with the request 
that he settle and sign; and if, by reason of the trial judge's absence 
from the city, a two-day extension of the trial term of the court had 
been asked 'for and obtained, so as to cause the trial term to embrace 
October 2; _anu if the court, whose judgment in most cases is a finality 
in the District of Columbia, should declare, in the face of such facts, 
that it was proper to refuse settlement and ·allowance of the bill of 
exceptions so submitted, on the sole ground that a copy of the bill had 
not been presented to opposing counsel at least eight days before Sep­
tember 20, and should base such declaration on the theory (a mere legal 
mirage) that some other t han tbe trial judge might on September 20 
have been able to sign the bill, would such action on the part of the 
court not indicate a morbid condition of inability to note the di1Ierenee 
between matters which are of mere pL·ocedure only and -matters which 
are of substanti ve right; such a condition as is likely, if not checked, 
soon to obliterate, within the jurisdiction of the court's authority, all 
al.fl'erences between justice and flimsily spun l~~al technicalities, in the 
name of which justice is so often sacrificed in roe courts? 

Such -facts, 'followed by such a judgment, are r ecited in the petition 
of ·waiter Murphy and shown in the judicial records upon which hls 
petition is based. 'l'hat the court, which in most cases Js the -court of 
last resort in the Di t ri ct of Columbia, should adjudge such a conc1u­
&i.on from the fac ts stated would seem -to denote a condition which 
needs a remedy, such a remeuy as the Snprnme Court of the United 
S ta tes is competent t o apply, if only it shall be pleased to do so. 

Jon~ ALTIIECS JQ.HSSON. 

AMENDMENTS TO APPROPRIATION BILLS. 

l\Ir. LODGE submitted an amendment pro-\iding that .an 
officers of the Navy or Marine Corps shall be credited with 
the actual time they may have served as officers, enlisted men, 
paymaster clerks, or clerks of commandants in the Regular or 
Volunteer Army or Navy, etc., intended to be proposed by him 
to the naval appropriation bill, which was referred to the 
Committee on Naval Affairs and ordered to be printed. 

Mr. SUTHERLAND submitted an amendment providing that 
in the event of reductions being made in any force employed 
under the civil service or in any of the executive departments 
no honorably discharged soldier, sailor, or marine whose record 
is rated good shall be discharged or -dropped or reduced in 
rank or salary, etc., intended to be proposed by him to the 
legislative appropriation bill, which was referred to the Com­
mittee on App.ropriations and ordered to be printed. 

Mr. CURTIS submitted an amendment proposing to appro­
priate $5,000 for aid and support of the National Library for 
the Blind, intended to be proJJosed by him to the District of . 
Columbia appropriation bill, which was referred to the Com­
mittee on Appropriations and ordered to be printed. 

FUNERAL EXPENSES OF THE LATE SENATOR DAVIS. 

Mr. BRISTOW submitted the following resolution (S. Res. 
425), which was read and referr~d to the Committee 1to Audit 
and Control the Contingent Expenses of the Senate : 

Reso.Zve<J., That. the Secretary of ·the Senate be, and he is hereby, 
authorized and directed to pay from the miscellaneous items of the 
contingent fund of the Senate the actual and necessary expenses 
incurred by the committee aj)pointed b;v the President of the Senate pro 
tempore in arranging for and attending the funeral of the late Sen­
ator JEFF DAVIS from the State of Arkansas, vouchers for the same 
to be approved by the Committee to Audit and Control the Con­
tingent Expenses of the Senate. 

IMPRISONMENTS IN THE All-MY AND NAVY. 

Mr. WORKS submitted the .following resolution (S. Res. 
424), which was read, considered by unanimous consent, and 
agreed to : 

Resolv ed,. That the Secretari.es of War and of the Navy be, and they 
~r;ti;;~b, rnstructed to furrush to the -Senate the following infor-

. . 1. (['h;e .n'£!mber of ~ersons serving in the Army and Navy, respec­
tively, ID?PI:Is~ned durmg the y~r 1912, for which offenses, and the 
term of imprIS<?nmept imposed m each case, and the prison or other 
place of such imprisonment, and the nature and kind of prisons in 
which incarcerated. 

2 .. The ~umber of such persons, so serving the Government, now 
servmg prIS~n senten<;es, and 1for what offense in each case, and the 
term of imprisonment rmposed, for what offenses, and where imprisoned. 

J:'ROTECTION OF BIRDS. 

lUr. McLEAN. I desil'e to give notice ·that on Tuesday, Janu­
ary 14, at the .close of the morning business, I will address the 
Senate on the bill (S. 6497) to protect migratory game and in­
sectivorous birds in the United .States. 

O!-I.Nl.BUS CLAIMS BILL. 

Mr. CRAWFORD. 1 move the Senate resume the considera­
tion of House 'bill 19115, known as the omnibus claims 1bill. 

There being no objection, the Senate, as in Committee of the 
Whole, Tesumed the consideration of the bill (H. R. 19115) 
making appropriation for payment Df certain claims 'in accord­
ance with findings of the Court of Claims r~ported under the 
provisions of the acts approved March 3, '1883, and March 3, 
1887, and commonly known as ·the Bowman and the Tucker Acts. 

Mr. CULLOM. A day or two ago I attempted to introduce an 
amendment to be referred to the Committee on Claims, and I 
think it was lost in the shuffle. I do not know whether it was 
incorparateil in the bill or not 

T.he PRESIDENT pro tempore. The amendment, the Chair 
is informed, .is upon the clerk's desk. 

Mr. CULLOM. I ask leave now to offer it. 
The PRESIDENT pro .tempore. As an amendment .to the,. 

bill? 
Mr. CULLOl\L As an amendment o the bill under considera-

tion. 
Mr. ORA WFORD. What is the character of the amendment? 
1\Ir. CULLOM. It is a longeT'ity claim. 
Mr. CRAWFORD. Is the report of the ·Court of Claims at­

tached to it? 
Mr. CULLOM. Yes. 
Mr. ORA WFORD. So that it is the same as tl1e other lon­

gevity cases? 
Mr. OULLOM. It is exactly the same, as I understand it. 
The PRESIDENT pro tempore. The Senator from Illino_ 

asks un::mlmous consent hat 1the amendment offered by him 
may ·be ieonsidered, there being a pending amendment which 



1124 CONGRESSIONAL RECORD-SENATE. JANU IBY 7, 

would othcrwi e be in order. The hair hears ·no objection, 
and the aruen<lmeut will now be con idered. It will ]Je read. 

The SEGBETA.RY. On i1age 2G3 of the bill, after line 9, insert: 
To Phil Mitchell, administrator de bonis non cum testamento 

annexo of the estate of William Hoffman, decea ed, of Rock Island, Ill., 
·-,206.30. 

The PRESIDENT pro ternpore. The question is on tbe adop­
tion of the amendment. 

l\1r. ORA WFOUD. I understand from the Senator from 
Illinois that there accompanies this claim the report from the 

ourt of Claim · adjudicating it, and that it is in exactly the 
same cla s with similar amendments which the committee has 
accepte<l. With that understanding, I make no objeC:tion to 
it, but I ask tbat the report of the Court of Claims be printed 
in the proceedings so that we may examine it afterwards, and 
I re erve th~ right, if I find any good reason therefor, to ask 
for a reconsideration. 

The PRESIDENT pro tempore. The report is not upon the 
desk. 

l\fr. CULLO~I. It '\\US attached to the amendment that I 
offere<l. 

The PRESIDENT pro tempore. It will be procured and 
printed as requested. Without objection, the amendment is 

· agreed to. The findings of the court will be printed in the 
UECOBD. 

The matter referred to is a.s follows: 
[Senate Document No. 977, Sixty-second Congress, third session.] 

PHIL MITCHELL, ADlII~ISTI!.ATOR OF THE EST.A.TE OF WILLIAll HOFFMAN, 
DECEASED. 

Letter from the as istant clerk of the Court of Claims transmitting a 
copy of the findings of the court in the case of Phil Mitchell, admin­
istrator of the estate of William Hoffman, deceased, against The 
United States. 

Ilon. AUGUSTUS o. BACO- • 

COURT OF CLAIMS, CLERK'S OFFICE, 
Washington, Decembe1· s, 1912. 

President pro tempo1'e of the Senate. 
Srn: Pursuant to the order of the court, I transmit herewith u certi­

fied copy of the findings of fact and conclusion filed by the court in the 
aforesaid cause, which case was referred to this court by resolution of 
the United States Senate under the act of March 3, 1887, known as the 
Tucker Act. 

I am, very respectfully, yours, JOHN TIANDOLPH, 
.Assistant Clerk Court of Claims. 

Court of Claims. Congre sional, No. 14978-6. Phil Mitchell, adminis­
trator de bonis non cum testamento annexo of the estate of William 
Hoffman, deceased, v. The United States. 

STATEllE~T OF CASE. 
This is u claim for longevity pay alleged to be due on account of the 

service of William Ho!fman, late an officer in the United States Army. 
On the 21st day of June, 1910, the United States Senate referred to the 
court a bill in the following words : 

"[S. 8238, Sixty-first Congress, second session.] 
"A bill for the relief of Henry Prince and certain other Army officers 

and their heirs or legal representatives. 
"Be it enacted, etc., That the Secretary of the Treasury be, and he is 

he1·eby, authorized and directed to settle, adjust, and pay, out of any 
money in the Treasury not otherwise appropriated, the claims of 
* * • William Ilotl'man * • * officers of the Army of the 
United States, or their heirs or le~al representatives where dead, for 
longevity pay, according to the decisions of the Supreme Court of the 
United States in the cases of The United States v. Tyler (103 U. S .. 
244), The United States v . Morton (112 U. S., 1), and The United 
States v. Watson (130 U. S., 80) ." 

Isabella Kobbe appeared in this court October 31, 1910, and filed her 
petition, in which it is substantially averred that: 

She is the daughter and sole heir at law of William Hoffman, de­
ceased. who entered military service of the United States as a cadet at 
the Military Academy July 1, 1825, and served continuously until the 
date of his death, August 12, 1884 ; that longevity pay computed on a 
basis that his service began on entering said Military Academy was 
never paid said officer or this claimant; and that additional longevity 
pay should be paid the claimant reckoned on a basis that his service 
began on entermg said Military Academy, in accordance with the de­
cisions of the Supreme Court of the United States In the cases of Tyler 
v. The United States (105 U. S., 244), of Morton v. The United States 
(112 U. S .. 1), and of '.rhe United States v. Watson (130 U. S., 80); 
that a claim for all pay and allowances was filed with the Auditor for 
the War Department and disallowed by that officer; and the cfaimant 
claimed $2,451.65. 

Phil Mitchell. ndministrator de bonis non cum testamento annexo of 
the estate of William Hoffman, deceased, was substituted as claimant by 
order of court October 17, 1912, upon his filing a certificate showing 
his appointment and qualification as such administrator. 

The case was brought to a hearing on its merits on the - day of 
October, 1912. Frederick A. Fenning, Esq., appeared for the claimant, 
and the Attorney General, by George M. Anderson, Esq., his assistant 
and under his direction, appeared for the defense and protection of the 
interests of the United States. 

The court. upon the evidence and after considering the briefs and 
arguments of counsel on both sides, makes the following 

FINDINGS OF FACT. 
I. The claimant1 Phil Mitchell, is the duly appointed adminish·ator 

de bonis non of the estate of William Hoffman, deceased, and ls a 
citizen of the United States, residing at Rock Island. in the State of 
Illinois. · 

II. Said William Hoffman during his lifetime was an officer in the 
United States Army, having entered the Military Academy ns a cadet 
on July l, 1 25. He graduated therefrom and was appointed second 
lieutenant July 1, 182::1 ; promoted to be first lieutenant November 16, 
1 36; captain February 1, 1838; major April 15, 1851; lieutenant 
colonel October 17, 18GO; colonel April 25, 1862; and was retired as 
such ~fay l, 1870, and died August 12, lm34. 

III. Said decedent was paid his first longevity ration from .July 5, 
183 ; second from .Tuly 1, l 39; tbird from July 1, 1 44: fourth from 
July l, 1849; fifth from July 1, 1 54; sixth from July 1, 1856; seventh 
from July 1, 1864 ; and eighth from July 1, 1869. 

Under the decisions of the United States Supreme Court In the case 
of United. States v. Watson (130 U. S., 80), claimant would be entitled 
to additional allowances on nccount of the service of said decedent 
amounting to $2,220.25, as reported by the Auditor for the War De{>art­
ment, from which wonld be deducted overpayments amounting to • 13.05, 
leaving a balance of 2,206.30. 

IV. A claim for longevity increase under the act of July 5. 1838 (5 
Stats., 256), on account of decedent's service was presented to the 
accounting officers of the Treasury and was disallowed by them Novem­
ber 29, 1890, for the reason that service as a cadet could not be counted 
in computing lon~evity pay and allowances for services p1·ior to Febru­
ary 24, 1881, which disallowance was in accordance with tbe decisions 
of the accounting officers in force at the time. Elxcept as above stated, 
the claim was never presented to any department or· officer of the Gov­
ernment prior to its presentation to Congress and reference to this court 
as hereinbefore set forth in the statement of the case, and no evidence 
ls adduced to show why the claim was not earlier prosecuted. 

CONCLUSIO!'<. 
pon the foregoing findings of fact the court concludes that the 

claim berein not having been filed for prosecution before any court 
within six years from the time it accrued is barred. 

The claim is an equitable one against the United States in so :far as 
they received the benefit of the servi<:es of said decedent while a cadet 
at the l\!ilitary Academy, which service the Supreme Court in the case 
of The United States v. Watson (130 U. S., 80), decided to be service in 
the Army. 

Filed November 18, 1912. 
A true copy. 

BY THE Co RT. 

Test this 22d day of November, 1912. 
(SEAL.] JOHN RANDOLPH, 

Assistant Clerk Court of Claims. 

Mr. GA.LLI.l'\GER. I will ask the Senator from South Dakota 
to kindly permit me to offer an amendment which calls for only 
$163.69, for overdue work in the Washington Navy Yard. It is 
the case of a poor man, and the findings are here. 

Mr. CRAWFORll>. Will the Senator ju t let me glance at 
the report of the court? 

Mr. GALLINGER. Certainly. 
Mr. CRAWFORD (after a pause). There is no objection to 

it. It is regular. 
Mr. GALLINGER. I offer the following amendment and 

submit the findings of fact, which I ask be printed in connec­
tion with it. 

The PRESIDE~TT pro tempore. There being pending an 
amendment, the amendment is now offered by unanimous con­
sent. It will be read. 

The SECRETARY. After line ' 12, page 153, of the bill, insert: 
Richard Allen, $163.69. 
The amendment was agreed to. 
The PRESIDING OFJJ'ICER (l\Ir. HITCHCOCK in the chair). 

The findings of the court will be printed in the RECORD. 
The matter referred to is as follows : 
[Senate Document No. 849, Sixty-second Congress, second session.] 

RICH.ARD ALLEX. 
Letter from the assistant clerk of the Court of Claims transmitting a 

copy of the findings of the court in the case of Richa1·d Allen v . The 
United States. 

Hon. JAMES S. SHERll.A.N, 

COURT OF CLADIS, CLERK'S OFFICE, 
Washington, June 14, 191i?. 

President of the Senate. 
SIR : Pursuant to the order of the court, I transmit herewith a certi­

fied copy of the findings of fact and conclusion filed by the court in the 
aforesaid cause, which case was referred to this court by resolution of 
the United States Senate under the act of March 3, 1887, known as the 
Tucker Act. 

I am, very respectfully, yours, JOJIN RANDOLPH, 
.Assistant Clerk Com·t of Claims. 

Court of Claims of the United States. Congressional, No. 13727-3. 
Richard Allen v . The United States. 

The claim herein is for services rendered by claimant at the Washin"'­
ton Navy Yard between March 21, 1878, and September 22, 1 2, for 
extra labor above the legal day of eight hours. 

On the 19th day of ll'ebruary, 1908, the United States Senate by reso­
lution referred to the court Senate bill No. 5528, which is in the follow­
ing words: 

"A bill for t.he relief of Joseph M. Padgett and others. 
"Be it enacted, etc., That the Secretary of the '.rreasury be, and he is 

hereby, authorized and directed to pay, out of any money in the Treas­
ury not otherwise appropriated, to Joseph l\I. Padgett and to the others 
who have joined ·with him in a petition to this Congress, dated February 
17, 1908, the amounts that may be found due to each of them. respec­
tively, for extra labor above the legal day of eight hour , while em­
ployed by the United States as workmen, laborers, or mechanics at the 
various navy yards of the United States, performed by them by reason 
and under the provisions of circular No. 8, issued l.Jy the Secretary of 
the Navy on March 21, 1878." 

Thereafter the claimant above named appeared and fil ed his p{?titlon 
in this court, in which he avers substantially as follows: 

'!'hat between l\Iarch 21, 1878, and September 21, 1 2, he wa em­
ployed by the Government of the nited States at the navy yard at 
Washington, D. C. ; that on March 21, 1878, the Secretary of the Navy 
issued the order referred to in claimant's petition, known as cfrcular 
No. 8 and hereinafter set forth in U'inding I. 

That during the six months in each yca1· from the date of aid order 
to the 21st of September, 1882, he worked durin~ all or a portion of 
the time he was so employed during said period and that he ls 
entitled to the value of the time worked in exec. of 8 hours a day. 

The case was brought to a hearing on the evidence and merits on 
the 28th day of May, 1912. 
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~ srs. Brandenburg & Bra.ndentlurg and1 Clarence W. De Knight" 

appeared foi·. the claimant1 and the Attorney General, by . Percy M. Cox, 
Esq., his assistant and under bis direction, appeared' for the defense 
and protection of the interests of the United States. 

The court, upon the evidence frlld · after considering briefs and . argu­
ments of. counsel on both s1des, makes the followihg 

FINDIXGS OF FACT. 

I. Between· 1\farch 21, 1878, and September 22, 1882, the claimant· 
her~in was- in the employ of the United. States in the navy yard at 
Washington; D. C., during which time the following 01:der was in fo.rce : 
Circular No. 8.] NAVY DErABTl\IFJXT, 

Washington, D. a., March 21, 1818. 
The following is hereby substituted to take effect from this date, for 

the circular of October 25i 1877, in relation to the working hours at 
the several navy yards ana shore stations: 

'l'he working hours will be, from March 21 to September 21, from 
7 a. m. to 6 p. ra.; from September 22 to March 20, from 7.40 a. m. 
to 4.30 p. m., with the usual intermission of one hour for dinner. 

The department will contract for the labor of mechanics! foremen, 
leading men, and lil.bore;:s on the basis of 8 hours a day. Al workmen 
electing to labor 10 hours· a day will receive a proportionate increase of 
their wages. 

The commandants will notify the men employed or to be employed 
of these conditions, and they are at liberty to continue or accept 
employment under them or no~. 

R. W. TBO:\IPSO~, 
Scoretm·y of the Navy. 

II. Said claimant, while in the employ of the United States as afore­
said, worked on the average in excess of 8 hours a day as follows: 
488~ hours, at $2.50 per day, and 39~ hours, at $2.25 per day. 

III. If it is considered that 8 hours constituted a . day's work dur­
ing tile period from March 21, 1878, to September 22, 1882, under: said 
Circular No. 8, then the claimant has been underpaid $163.69. 

IV. The claim herein was never vresente-a to any department or 
officer of the Government prior to the presentation.• thereof to Congress 
and referenca to this court as hereinbefore set fo.rth, and no evidence 
is adduced to show why clai~ant did not earlier prosecute his said 
claim. 

CO~CLUSIO~. 

Upon the foregoing findings of fact the court concludes that the 
claim herein is not a legal one against the nited States and is equi­
table only in the sense that the Government received the benefit of 
the services of said claimant in excess of 8 hours a day as above 
set forth. 

Filed Jtme 3, 1912. 
A true copy. 

BY' THE COURT~ 

'l'est thi 13th day of June, 1912. 
(SEA.L.] JOHN RAXDOLPH, 

Assistant Cleric Court of Claims. 
l\Ir. ORA WFORD. I under tand the Senator from Massachu~ 

setts [Mr. LoDGE] · desires to address the Senate further in rela­
tion to the pending amendment, which seeks to incorporate- the 
French spoliation claims into the bill 

1\fr. LODGE. l\fr. President--
Mr. STONE. Before the Senator from Massachusetts. begins 

his speecli, I should like to offer an amendment. I desire to 
offer an amendment to the bill, to have added the claim of 
Harry. Troll, administrator of the estate of Justis 1\fcKinstry, 
deceased. It is a longevity claim of exactly the same nature as 

~ others which have been embodied in the bill. 
l\Ir. ORA WFORD. Is there accompanying that a report from 

the Court of Claims? 
l\fr. STOJ\1E. Fully ; yes. 
Mr. ORA WFORD. Then, l\Ir. President, there is no objec­

tion. I make the same statement in regard to it as to others, 
and I ask that the report be printed in the RECORD so that we 
may have an opportunity to examine it. 

Mr. STONE. Very well. 
The PRESIDING OFFICER. The amendment proposed by 

the Senator from Missouri [Mr. STONE'] ' will be stated. 
The SECRETARY. On page 264, after line 22, under the head 

of " Missouri,'' it is proposed to insert the following : 
To Harry Troll, of St. Louis, a:dministrator of the estate of Justis 

McKinstry, deceased, 1,939.11. 

The amendment was agreed to_ 
The PRESIDING OFFICER. The findings of the Court of· 

Claims will be printed in the RECORD. 
The findings referred to are as follows-:-

Hon. AUGUSTUS O. BAco~. 

COURT OF- CLAillIS, CLE'Rb:'S' OFFICE', 
Washingtan, December T, 191.l~ . 

President pro tenipore of the Senate. 
Sm: Pursuant to the order of the court, I transmit herewith a cer~ 

tified copy o-f the findings ot fact and co.nelusion filed by the court in 
the aforesaid cause, which · case was referred to this court by resolution 
of the United · States Senate under the act of March 3~ 1887, knmvn as­
the Tucker Act. 

r am, very respeet:fnlly, yours, 
JOHN· RANDOL-PH, 

Assistant Oler'/i, Gou.rt of Cla-ims; 
Court of Claims. Congressional, 15389, Sub. 4. H'a.rry Ti:oll, admin­

istrator of the estate of Justus McKinstry, v. The United States. 
STA.TEMEXT OF THil CA.SE. 

On the 21st day of February, 1911, Senate bill 10806, Slxty-first 
Congress, third sessio.n, for the relief of Justus McKinstcy, 01~ his heirs· 
or legal representatives, where dead, for longevity pay, was referred to 
this court· by a resolution of the United States Senate to1• findings- of 
fact under the te1·ms of secti~n 14 of the act approved March 3, 1887. 

Said bill reads as follows : 

I 
"A bill for the relief of ChristopheT H. Mc~ally and certain other Army-­

officers and their heirs or legal representatives. 
"Be it enaated, etc., 'IJhat< the Secretary of the Treasury be·, and he 

1 
is hereby, authorized and directed to settle, adjust, and pay, out of any 
money in the Tr'easury not otherwise appropriated, the clhims of Chris­
topher H. 1\fcNally, William C. Forbush, John Nichols Coe, Alexander 

1 Logan Morton, Justus McKinstry, Arthur Hubert Burnham, Edward 
McK. Hudson, Joseph Hale, Wentz Curtis Miller, Redmond Tully, Au­
gustus G. Tassin, and Edward Maxwell Wright, officers of the Army of 
the United States, or their- heirs or legal representatives where dead, 
for longevity pay, according to section 15 of the act of July 5, 18.38 
(5 Stat. L., p. 258), and acts amendatory thereof, and the decisions of ­
the Supreme Court' of the United States in the cases of the United 
States against Tyler (105 U. S., p. 244), the United States against. 
Morton (112 U. S., p. 1), and the United- States against Watson (130 
u. s., p. 80) ." 

! That Harry Troll is the administrator of the estate of Justus Mc­
Klnstry, late of" St. Louis; State of Missouri, and that he ls a citizen 
of the United States and a resident of the city of St. Louis, in· the 
State of Missouri. 

That Justus McKinstry served in the United States Army as follows: 
1 "Cadet, M. A:., July 1, 1833 ; second lieutenant, Second Infantry, 
July 1, 1838 ; first lieutenant, April 18, 1841 ; captain, January 12, 
1848; captain acting quartermaster, Marcli 3, 1847; major and quarter­
master, August 3, 1861; brigadier general of Volunteers, September 2, 

I 1861, which expired July 17, 1862; dismissed January 28, 1863; died 
I December 11, 1897 ." 
and by reason of such serV'ice is entitled to longevity pay, computing 
the time he served at· the Military Academy as a cadet, in accordance 

, with the. decisions. of the, Supreme Court of the United States as laid 
1 down in the case of the United States v. Watson (130 U. S. Rep., p. 

1
80) and United States v. Tyler (105 U. S. Rep., p. 244), which. has 
never been paid to the decea~ officer or his- heirs. · 

That application for such longevity increase pay was made to the 
, accounting officers of the Treasury Department but said claim was 
disallowed on the 8th day of January, 1891, on the ground " Service as · 
a cadet under the existing laws and decisions can not be- counted · in· 
computing- longevity pay and allowances for sernces prior to February 
24, 1881," contrary to the decisions of the Supreme Court of the United 
States in the cases of Watson and Tyler, above stated. 

Application was again made for same longevity increase pay in ac­
cordance with the decision of the Comptr~ller of the Treasury- in the 
case of Alexander 0. Brodie (14 Comp. Dec., p. 795), but this applica­
tion was disallowed in May-, 1909, on the ground that there was no 
authority. of law to reopen an adverse settlement made by a predeces-

11 sor, irrespective of the fact that the law now favors the settlement of 
this class of cases. 

1 That there is due the claimant under the law as decided by the Su­
. preme Court of the United States in the case of United States v. Wat­
' son and Tyler, above stated, the following amount ot longevity increase 
ipay: 
First longevity ration from July 5, 1838, to June 30, 1843___ $364. 40 
Second longevity ration fi'om July 5, 1843, to June 30, 1848__ 365. 40 
Third longeVity ration from July 5, 1848, to June 30, 1853___ 365. 20· 
Fourth longeVity ration from July 5, 1853, to June 30, 1858__ 438. 20 
Fifth longevity ration from .Tuly 5, 1858, to June 30, 1863-- 407. 30 

Les~ta'i~=~~=============:::::=========:======~=======: 1,94~[g 
Balance--~------------------------------------ 1~ 941. 11' 

That the deceased, Justus McKinstry, was loyal to the Unlted States 
throughout the War of the Rebellion, he having: served during said 
rebelllon uutil the. 28th day. of January, 1863, when his service from 
the Army of the United States was severed. 

The case was brought to a hearing on loyalty a.nd merits on the 23d 
day of October, 1912. 

Lyon & Lyon appeared for the claimant, amf the Attorney General, 
by George M. Anderson, Esq., his assistant, and unde:r his· direction, 
appeared for the defense and protection of the interest of the United 
States. 

The court, uporr the evidence and after considering the briefs and 
arguments oL counsel upon both sides, makes- the. following 

j FINDL~OS OF FA.CT. 
I. Claintant's· decedent, Justus l\lcKinstry, was an officer in the 

United States Army, having entered tne· United States Military Acad­
emy as a cadet on July 1, 1833. Ire graduated therefrom and was 
appointed second' lieutenant, Second United States Infantry, July 1, 
1838; promoted first:: lieutenant April 18, 1841 ; captain and acting 
quartermaster March 3, 1847; major and q_uartermaster Augnst 3, . 
1861 ; appointed brigadier general of Volunteers· September 6, 1861, 
and served as such to July 17, 1862. He was dismissed January 28, 
1863. 

rr: Said deced.ent was paid his first longevity ration from July 1-, 
18b~d!~dtl~;1~~i~~03:~iii~~0~e f:o~aJ\efi~~tlt1~~s t~u~d~~~f~Jafha'}1i~~: 
ances amounting· to $1,939.11, as- reported by the. Auditor for the War 
Department. 

III. The claim herein was 1n·esented to the accounting officers o.f' the 
Tr-easury and the same was disallowed January s; 1891, and again in 
1910. 

Except u.g. abeve stated, the- claim has never been• presented to any 
department or officer of the Government pl1or to its presentation to 
Congress and reference to this court as aforesaid. 

CONOLUSION. 

UJ.Jon• the foregoing findings· of fnct the court concludes that the claim 
herem, not Having been filed for prosecution before :my court within six 
years- from the- time it accrued, is barre<i 

Theo claim is nn equitable one against the United States. in so far as 
they received ·the benefit of the service of said decedent while a cadet at 
the · Military Academy, which service the · Supreme Court, in the case of 
the United States v . Watson (l30 ·U. S., 80), decided was service in the 
Army. 

IlY THE CounT. 
Filed N"ovember lf, 1912. 
True copy. 
Attest this 30th day of November, 1912. 
['sIMt...] :rcnx R.1..xnoLPH, 

Assistant Clerk Com·t of Claims. 
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Mr. LODGE. Mr. President, I ask, first, for the adoption of 
an amendment in a case of longevity pay, the same as those 
amendments that have already, I think, been adopted. 
· Mr. CRAWFORD. Is there a report accompanying it? 

J\lr. LODGE. There is a report accompanying it, and the 
findings of fact may be read, if the Senator desires, or placed in 
the RECORD. 

Mr. ORA WFORD. I will not ask that they be read, but I 
ask that they b printed in the RECORD in connection with the 
amendment, so that we may examine them. 

l\lr. LODGE. This is precisely the same as all other lon­
gevity cases. 

The PRESIDING OFFICER. The Senator from l\Iassachu­
setts offers an amendment, which will be stated. 

The SECRETARY. On page 241, after line 12, it is proposed to 
insert: 

To Katharine B. Thomson, administratrix de bonis non cum testa­
mento annexo of the estate of Francis Beach, deceased, of Plymouth, 
Ma ., 1,612.33. 

The amendment wa agreed to: 
1-'he PRESIDING OFFICER. The findings of the Court of 

Claims in relation to the case will be printed in the RECORD. 
The findings referred to are as follows: 

CounT OF CLAIMS, CLERK' S OFFICE, 

Hon. AUGUSTUS 0. BACO:N", 
Washington., December 3, 1912. 

P1·csident pro tempore of the Senate. 
l::rn: Pursuant to the order of the com·t, I transmit herewith a 

certified copy of the findings of fact and conclusion filed by the court 
in the aforesaid cause, which case was referred to this court by reso­
lution of the United States Senate under the act of March 3, 1887, 
known ns the Tucker Act. 

I am, very respectfully, yours, XonN" RAXDOLPH, 
.Assistant Clerk Court of Claims. 

Court of Claims. Congre sional, No. 14199. Katharine B. Thomson. 
administratrix de bonis non cum testa.mento annexo of the estate of 
Francis Beach, deceased, v. The United States. 

STATEllEXT OF CASE. 

This is a claim for longevity pay alleged to be due on account of the 
service of Francis Beach, late an officer in the United States Army. 
On the 3d day of 1\Iarch, 1909, the United States Senate referred to the 
court a bill in the following words : 

" ( S. 9::i:29, Sixtieth Congress, second session.] 
"A bill for the relief of Francis Beach and certain other Army officers 

and their heirs or legal representatives. 
"Be it enacted, etc., That the Secretary of the Treasury be, and he 

is hereby, authorized and directed to settle. adjust, and pa~, out of any 
money in the Treasury not other·wise appropriated, the clauns of Fr~­
cis Beach • * • officers of the Army of the·United States, or then· 
heirs or legal representatives where dead, for longevity pay according 
to tbe decisions of thE: Supreme Court of the nited States in the cases 
of '.rhe nited States v. •.ryler (105 . S., 244), The United States v . 
:Morton (112 U. S., 1), and The United States v. Watson (130 

. s., 80)." 
Katharine B. Thomson appeared in this court December 1, 191Q, and 

filed her petitlon, in whlch it is substantially avered that she is the 
dau .,.ht~1; and heir at law of Francis Beach, who entered the military 
service of the United States as a cadet at the Military. Academy July 1, 
1853, and served continuously until the date of his death, February 5, 
1 73; that lon~E;vity pay computed on a basis that his service began on 
ent'.!ring said Military Academy was never paid said officer or the 
claimant, and that additional longevity pay should be paid the claimant 
reckoned on a basis that his service began on enterin~ said Military 
Academv, in accordance with the decisions of the Umted States Su­
preme Court in the cases of Tyler v . The United States (105 U. S., 
244). of Morton v . The United States ( 112 U. S., 1), and of The United 
States v . Watson (130 U . S., 80); that a claim for all pay and allow­
ances due was filed wi th the Auditor for the War DC'partment and dis­
allowed bv that officer, and the claimant claimed 2,113.60. 

By orde1· of court of October 17, 1912, Katharine B. Thomson, admin­
istratrix de b:mi non cum testamento annexo of the estate of Francis 
Beach, was substituted as claimant upon her filing a certificate showing 
h er appoir.tment and qualification as such administratrix. 

The case was brought to a hearing on its merits on the. 21st day of 
October, l!H!!. Messr . Coldren & Fenning appeared for the claimant, 
and the Attorney General, by George M. Anderson, Esq .. his assistant 
and under hi ' diL"ection, appeared for the defense and protection of the 
interests of the United States. 

'l'he courf. upon the evidence and after considering the bl'iefs and 
argume:'lts of counsel on both sides, makes the following 

FINDINGS OF FACT. 

I. 'Ihe claimant, Katharine B. Thomson, is a citizen of the nited 
States, residing at Plymouth, Mass., and is the duly appointed admin­
istratrix of the estate of Francis Beach, deceased. 

II. Said Francis Ileach entered tbe United States military service as 
a cadet' at the lilitary Academy July 1, 1833. He graduated there­
from .'lnd was appointed second lieutenant July 1, 1857 ; promoted to 
fi.rst lieutenant April 29, 1861 ; captain Au~ust 14, 1 62, and died Feb­
ruary 5, 1873. Ile was paid bis first longevity ration from July 1, 
18 ~ :2, a nd one additional ration for each five years subsequent thereto. 

Ill. Under the decision of the Supreme Court in the case of United 
States v . Wat ·on (100 U. S., 80), claimant is entitled to additional 
longevity .illownnce amounting to $1,675, as reported by the Auditor 
for· t he War Department, from which should be deducted $63.45 due the 
Uni ted , tates on account of overpayments to said decedent, leaving a 
ba lance due of . 1,612.33. 

IV. A claim fol" longevity innrease on account of cadet service of said 
deced('nt was presented to the accounting officers of the Treasury and 
was disa llo\Yed by tbem November 12, 1890, for the reason that as said 
cl ecedcP t was not in I he ·ervice after February 24, 1881, service as a 
rndE-t c0t1Icl not be c-ounted in computing longevity pay under existing 
l<!w;i :tnrl deci sions. 

Excerit as nbove stated the claim was never presented to any depart­
ment 01· officer o.I' the Government prior to its presentation to Congress 

and reference to this com·t, as hereinbefore set forth in the statement 
of the case, and no evidence is adduced to show why claimant did not 
earlier presnt her said claim. 

CONCLUSION. 

Upon the foregoing findin"'S of fact the court concludes that the claim 
her·ein, not having been filed for prosecution before any court within six 
years from the time it accrued, is barred. 

'1.'he claim is an equit'lble one against the United States in so far as 
they received the benefit of the se1·vice of said decedent while a cadet 
at the. hlili}ary Acade:ny, which service the 8upreme Court in the case 
of Umted :::-tates v. "atson (130 U. S., 80) decided was service in the 
Army. 

Filed November 11, 1D12. 
A true copy. 

BY TIIE COGllT. 

Test this 2:2d day of November, 1D12. 
LSE.1L.] .JOHN RA:-.DOLPH, 

.Assistant Oler/; Court of Claims. 

l\Ir. LODGE. hlr. President, before going on with a discus­
sion of the amendment offered by the Senator from South 
Dakota [Mr. OBA WFORD J to my amendment, I desire to place in 
the RECORD, and call the attention of the Senator from South 
Dakota to it, a statement which I received in regard to another 
case which was T'oted on here and rejected by a vote of the 
Senate. I do this only in justice to the people involved. It 
is the Flower claim for the destruction of property in Vir­
ginia by forces of the United Stittes during the Civil War. 
The Senator from South Dakota will probably recall the case, 
as we had some considerable discussion about it. Objection 
was then made, among other objections, that the owner of the 
property in whose name the claim was made by his heirs had 
never himself made the claim, and various other points were 
raised against the claim. In justice to the people who make the 
claim, I wish to call attention to some of the facts contained in 
the letter which I hold in my hand, ·which I will then ask to 
have printed in the RECORD. The writer is the son of the 
owner of the property. He says : 

My father, Thomas Brinton Flower. was a clergyman of the Epis­
copal Church, and had charge of the Church of the Messiah at Woods 
Hole, Mass., for nine years previous to the opening of tbe war. In 
September, 1861, he removed with his family to Ashfield, in this c()unty, 
where he died in June, 1862, nearly three years previous to the damage 
to his property in Virginia. A very conclusive reason, it seems to me, 
why he never himself laid claim for any damage. 

He then goes on and giT'es an account of the whole thing. 
I think, in justice to the claimants, that the letter ought to be 
printed. It simply shows, in my opinion, that they were en­
titled to the claim. I ask the Senator from South Dakota to 
read the letter as it will appear in the RECORD. I will not ue­
taiu the Senate to read it all, but it explains about the lache 
and gives the full details. I ask that the letter may be printed 
in the RECORD . 

l\Ir. ORA WFORD. l\Ir. President, I simply want to sny 
upon that point that the report of the committee is bnsed 
entirely upon the result of an examination of the findings 
returned by the Court of Claims and the 011inion given by the 
Court cif Claims. The committee can not, and no Committe0 on 
Claims could, go out ide of the findings returned by the Court 
of Claims and examine into matters beyond the record . To do 
so would be an utter physical impos~ibility. The Court of 
Claims was created to do that work for us, to make these find­
ings and these conclusions for our guidance. If we were to go 
into that sort of investigation of this claim to which the Senator 
from Massachusetts calls attention, I dare ay there are J ,500 
other claims which it could be urged from one cau~e or :mother 
would justify an examination outside of the findings of the 
dourt of Claims. My request is that we allow all matter., of 
that kind to go to conference, anu if the conferees feel iu any 
particular case that a claim is unu ual and that it demands 
ome exception, they can give it that attention; but, as I have 

said, it is utterly impossible for the Senate to undertake to 
deal with such cases. 

1\Ir. LODGE. I think the Senator from South Dakota mis­
understood me. I did not mean to reopen the case or to move 
to reconsider the vote of the Senate, lJut the Senator here ~ofore, 
when debating the case, said the man who owned the property 
never made any claim. Well, the man who owned the prop­
erty died three years before the damage occurred, and there­
fore could hardly have made the claim. I merely, as that wa 
going outside of the record, sought only, in justice to the i1eo11le 
who made the claim, to show that in that r pect at lea t, 
they were not to blame, and also to give a full account of the 
transaction. I do not suppose the claim will be in conference, 
as I do not understand it is embraced in th House bill. 

Mr. ORA WFORD. Then, it is not in the !louse bill? 
hlr. LODGE. No. 
l\Ir. CRAWFORD. That will make it nll the more 1wpos­

sible for us to act on it here, becnnse if w could put it in the 
bill, the House having ne\er acted upon it, at !his stage of the 
proceedings, .ITith this se sion coming to an end on the 4th of 
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March, it would be utterly impossible, I would say to the Sen­
ator. for it to receive favorable consideration. l\fr. LODGE. I understand that. I told the Senator , I did 
not expect it would be possible to reverse the action of ·the 
Senate. 

The PRESIDING OFFICER. Does the Senator from South 
Dakota object to the publication in the RECORD of the letter? 

Mr. CRAWFORD. Oh, no; certainly not. 
The PRESIDING OFFICER. In the absence of objection, 

the letter will be printed in the RECORD. 
The letter referred to is as follows : 

I now want, Mr. President, to take up the question raised by 
the amendment of the Senator from South Dakota to the amend­
ment which I introduced. I desire to refer to the claims in­
cluded by the Court of Claims in their present decisions, and I 
wish to discuss the precedents of allowances by courts and com­
missions passing on international claims. 

The French spoliation act of 1885, under which these claims 
are considered by the Court of Claims (23 Stat. L., 283), thus 
prescribed, in section 3, the rule of decision : 

And they shall decide upon the validity of said claims according to 
the rules of law, municipal and international, and the treaties of the 
United States applicable to the same. 

GREEXFIELD, MASS., December 19, 191!. 
The Hon. HENRY CABOT LODGE; 

Washington, D. 0. 
MY DEAR SEXATOR LODGE : 

It will hardly be denied that this requirement laid upon the 
' court the obligation to decide these cases according to the rules 

(;if law which had received the approval of our own highest 
• • • • domestic tribunals, as well as of the various commissions and 

T he debate which you forwarded is conclusive to my mind that the courts which had from time to time in our past history adJ'udi­
facts which actually exist are not known either to you or the other 
Senators. ' ca~ed upon internat1onal claims. 

My fa ther, Thomas Brinton Flower, was a clergyman of the Episcopal A. careful examination of the published records and de-
Church and had charge of the Church or the Messiah at Woods Hole, i f f 
:Mass., for nine years previous to the opening of the war. In September, cis ons o a number o these tribunals shows that the allowances 
1861, he removed with his family to Ashfield, in this county, where made by the court have in no case gone beyond those made by . 
he died in June, 1862, nearly three years previous to the damage to past courts and commissions, which have considered these 
his property in Virginia-a very conclusive reason, it seems to me, claims at various times during the l"st hundred years. In 
why he never, himself, laid claim for any damage. "' 

At that time I was a boy of 9; my mother was left with four small many instances they have been less liberal than the allowances 
children, one older and two younger than myself. John Flower, who made b past co iss·ons 
lived on the farm in Virginia, was brother to my father and was one Y mm 1 

• 
of the men who yoted that Virginia stay in the Union. He was The questions suggested by a number of the remarks made in 
arrested and placed in prison, from which be escaped, and for three the summaries given in the last part of the Senate report show 
months suffered untold hardship in his attempt to reach the North. that the question of the correctness of at least the three follow-
He lived long enough after the war to go to Virginia and mark out -
the bounds of this farm and get it properly recorded. He informed ing classes of allowances has been under consideration by the 
my m other that everything had been done to protect her rights, the committee, and the deduction of these items is at least sug­
property having been taken by military authority for the preservation gested in the report: 
of the Army and bad been properly appraised. 

In the operations around Petersburg this farm was occupied by the First. The freight earnings of the vessel for the voyage. 
nion forces and finally destroyed. The house was shelled by both These have been allowed by the Court of Claims at the rate of 

armie while my Aunt Mary and 11 small children were in the cellar. t third f f · f · h th 
After the engagement, the Union forces taking possession of the wo- S o a air re1g t for e voyage. 
property, the family was sent North, with the exception of the oldest Second. The premium of insurance paid by the owner of the 
son, who was then about 16 and well acquainted with the surrounding cargo or of the vessel upon her for the voyage upon which she 
country, who stayed for a time and aided Gen. Grant in bis operations was bound, which is allowed by the Court of Claims as one ele· 
by showing the soldiers short cuts about the country. 

There were three earth forts and hundreds of rods of earthworks ment entering into the value, and which would undoubtedly 
thrown up on this farm. have been charged by the owner as one element of the expenses 

In regard to lacbes in this matter, let me say that my mother went h h d 
to Philadelphia, where my father was born, after his death, and that e a incurred to the purchaser of the cargo if the vessel and 
Col. Samuel B. Thomas, who married my father's sister, and who was cargo had safely arrived at their point of destination. 
secretary of state under Gov. Curtin during the war, told my mother Third. The payment of the full amount of loss incurred and 
that nothing could be done toward collecting the claim owing to the 
condition of the country; that appraisement of damages bad been paid by individual underwriters on vessels and cargoes, the 
filed and that later the matter could be taken up. question here being whether the premium is not to be de-

She did later take the matter up in the seventies with some claim ducted from the insurer's loss. Various comments throughout 
agent. What was done, I do not know. But the inclosed letter from 
Mt·. Polluck will show you that I took the matter up with him in the report make it evident that one thought in drafting this 
1889. · report has been that the underwriter did not lose the whole 

Congressman Whiting, from this district, who is related by marriage aniount which he paid, and that his net loss was oniy the 
to the family, took the matter up when in Congress and did not ac-
complish anything. Then Mr. Black, the present agent, took hold of amount ·paid less the premium he received for incurring the 
the matter a nd has bad it in charge for some years. J;O\l will see risk. 
by this that there has been no neglect on our part toward pressing 111 • ti f th di t hi h I h f d 
this claim. Mr. Black has always said that it we could interest you ·11 Y examma on o e procee ngs o w c ave re erre 
in the matter the thing would go through. So when Harold had the shows tllat all of these items have always been allowed in full 
great pleasure of making your acquaintance the matter was brought by past commissions passing on international claims, and arc 
to J~ufa~~~~~t~~n.I have learned from my mother, was a ;trong Union sustained in principle by the decisions of the Supreme Court 
man. He voted, as I have been _ told, for Bell and Everett at the of the United States, while there are other important items of 
election when l\fr. Lincoln was made President. The Flower family, allowance arising out of losses which the Court of Claims has 
or our branch of it, which came over with William Penn on his second 
trip, located in Dela ware County, Pa., and have been there ever since. not allowed. 
My father's sister was a very warm friend of Miller McKim, and A CJ_uestion very similar to this occurred in the settlement of 
was associated in some way with what was called the "underground our claims agaiIU?t Great Britain before the mixed interna­
railroad." 

I have burdened you with this long letter, for which I hope you will tional commission appointed under the Jay treaty of 1794. 
excuse me, to show you if I could that it was impossible for any These ' claims were for spoliations committed by the British 
cbar"'e of disloyalty to be made against my father or any of the under·-c·rcumstances ent'rel analogo s t th ·tt d b 
famify, and to show that we have not been negligent in pressing this 1 1 Y u 0 ose commI · e Y 
claim, but rather unfortunate. • ·- . the French now in question. 

Again thanking you for your great kindness in this matter, I am, ~ ~illiam Pinkney, of Maryland, was commissioner on the 
Sincerely, yours, . · ... part of the United States in that commission, whose opinion, 

AncHIBALD D. FLOWER. ~. 'delivered on behalf "of the majority of the commission, was as 
Mr. LODGE. I think that some injustice, quite unintentio~- follows in answer to a very similar objection made by the 

aUy, has been done to these most excellel\t people who are mak- British 'commissioner: . _ 
ing the claim and who never would have made it unless they ' 
believed it was a thoroughly good one, as I believe it is. l 
wanted th.ose facts placed before the Senate so that they could 
be before a subsequent committee and so that .they may learn 
all the details, which are not without interest. 

l\Ir. President, in discussing the amendment which the Sen­
ator from South Dakota proposed to the amendment offered by 
me I first showed how many gro-µnds of claim put forward by 
the counsel for the French spoliation claimants have been satis­
fied by the court, in order to show that the court had not 
granted everything claimed, by any means, but that they had 
made a number of rulings which the claimants at least thought 
bore very hardly upon them. · 

I refer to what I haYe said previously, because so much time 
has elapsed since I first made those observations that I fear 
they ha•e been forgotten e>en by the very small number of 
auditors I had the in·iyiJege of having. 

XLTX--!~ 

The last question which "occurred at the board in this case respected 
the rule of compensation to be applied to it in relation to the cargo. 
The majority were of opinion that the claimants were entitled not only 
to the value of their merchandise but to the net profits which would 
have been made on it at the port of destination if the voyage had not 
been interrupted. This opinion proceeded upon the supposition that the 
voyage was wrongfully interrupted, and upon that supposition would 
seem to be free from exception. It bas been questioned, however, and 
I shall, of course, assign my reasons for adopting it. 

There can be no doubt that the illegal capture and condemnation of 
this vessel and cargo have ~iven to the claimants a title to receive 
from the British Government the value of the thing:;; of which they 
were deprived ; but the question is whether they have not also a title 
to receive the profits that might and would have arisen from them. 

The right of the claimants to the cargo was a perfect one; and for 
that reason they are authorized to demand compensation for its value; 
but this right was in no respect better or more perfect than their right 
to proceed upon the voyage, and to make such profit of the goods as the 
situation of the destined market would at the time of the vessel's 
an·ival enable them under all circumstances to make. 

When the claimants show (and a majority of the board have deter­
mined .that they have shown It) that the cargo belonged to tbem-
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that the voyage which the vessel (also the property of one of them) 
had commenced was a lawful one; that there was no ground upon 
which she could justifiably be seized or detained, they prove a complete 
1·ight to prosecute that vo;vage without molestation and to acquire such 
ndvantages therefrom as in the course of trade might fairly be calcu­
lated on. 

According to a written opinion filed by one of the board on this 
occasion, no compensation is due for the violation of this latter right; 
for it states "that to reimburse the claimants the original cost of 
their property and all the expenses they have actually incurred, to­
gether with interest on the whole amount, would be a just and adequate 
compensation." But what substantial reason can be assigned why one 
of the claimant·s rights shall be selected as a proper object of compen­
sation, while another of their rights, equally indisputable and equally 
violated, shall be left without any compensation at all? 

No compensation for an injury can be just and adequate which does 
not repair that injury, but he who wrongfully deprives me of a lawful 
profit which I am employed in making can not be said to afford repara­
tion until he has given me an equivalent for the advantages of which 
he has deprived me ; to which advantages my right was as unquestion­
able as the right I had in the things from which they were to ru:ise. 

Rutherforth (1 Inst. Nat. Law, p. 105, s. 5) lays down the rul~ that 
"in estimating the damages which anyone has sustained, where such 
things as Ile has a perfect right to, are unjustly taken from him, or 
withholden. or intercepted, we are to consider not only the value of 
the thing itself, but the value likewise of the fruits or profits that 
might have arisen from it. He who is the owner of the thing is like­
wise the owner of such fruits or profits. So that it is as properly a 
damage to be deprived of them as it is to be deprived of the thing itself. 
nut it ls to be considered whether he could have received these profits 
without any labor or expense; because if he could not, then in settling 
the damages for which reparation is to be made, the profits ru:e not to 
be rated at their full worth; but an allowance is to be made for the 
labor or expense of collecting or receiving them, and when the labor 
or expense is deducted from their full worth the remainder is all that 
he has lost, and consequently ls all that he has any title to demand. 

" In rating the damages which a man has sustained we are to esti­
mate something more than the present advantage which he has lost; 
for the hope or expectation of future advantage is worth something i 
and if such hope or expectation is cut off by the injury, the value or 
it ls to be allowed hln:i. We must, however, in estimating this hope 
be careful not to estimate it as if the advantage were in actual p<rsses­
sion. Proper deductions are to be made for the accidents which might 
have happened to disappoint his expectations. And In proportion as 
these accidents are greater or more in number, or more likely to hapRen, 
a greater abatement is to be made in consideration of them," etc. (Id., 
p. 416.) 

"Not only the damages which a man sustains from an unlawful act 
are chargeable to them who do the act, but these damages are likewise 
to be made amends for, which are the consequence of such act." (Id., 
p. 409, s. 8.) 

The foregoing quotations are supported by V,rotius (Lib., 2, c. 17 1,. s. 
4-5) and also by Puft'endorf. It ls to be admitted that in the case oe­
fore the board, the claimants' prospect of profits (provided insurance 
had not been made upon both profits and cargo) was not entirely cer­
tain; for the cargo might have been damaged or lost, and, ot course, in 
the language of Rutherforth, we should be careful " not to estimate those 
profits as if they were in actual possession." But it ls also evident 
that the profits were just as secure as the carg6 ltselft-9.nd were sub­
ject to no other risk than the cargo was exposed to. with a view to 
prices, there was no risk at all, since we resort to the prices which a:i;:~ 
proved to have been thoi;;e nt which the cargo might have been sold Jf 
It had arrived. In that respect we have fa~ts by which to regi.µate 
our estimate, and not possibilities. If then the danger of loss qf, or 
injury to the cargo was the only i;:ircumstan~e which rendered the 
claimants1 profits precarious, it is extremely easy to make ~n allQW­
ance for that hazard In the same manner as in ascertalning the value 
of the cargo itself. We have only to make a proper deduction for the 
sea risk-and for this the rate of insurance upon such a voyage as the 
vessel was engaged in wlll furnish us with the best possible rule. '.:Che 
rate of insurance is the value of the hazard, and it is that criterion 
upon which we may safely rely, since it is that value which is uniformly 
paid and received for the sea risk by those who are able, from their 
pursuits, and induced by their interests to calculate it accurately. 
(Life, Writings, and Speeches of William Pinkney by Henry Wheaton, 
New York, 1826, pp. 259-264.) . _ 

That is an extremely able argument, and, as the Senate well 
knows~ ~r. Pinkney was one of the. lli2_lest l:!,.nd,..EIQ.St distin­
guished lawyers ln ou.r history, and if-has a very important 
bearing upon the question of the profits of the voyage. 

I merely call attention to the fact that of this commission of 
1794, where the cases were precisely similar ~o the class of 
cases involved in the French spoliation cases, the majority of 
the commission, which was a very strong one, overruled the posi­
tion taken on behalf of the British Government that the whole 
liability of that Government was discharged by reimbursing the 
claimants the original cost of their property, all the expenses 
they had incurred, and interest on the whole amount. 

Under the Florida treaty of 1819 with Spain ... we had another 
commission for the settlement of claims against Spain. This 
ommission, howeYer, differed from the British commission of 

1794, to which I ha:.-e just been referring, in the fact that it 
was a domestic tribunal of the United States, like the Court of 

laims, and like the board of commissioners who distributed 
the Alabama award. They adjudicated upon claims originally 
e:xlsting against a foreign government, but which had, for a 
•nluable consideration, been released to thnt go;ernment and 
us urned by the United States. So the Florida commission is 
ntirely similar in its juri diction to the Court of Claims, and 

it \\fi.S dealing in claims almost identical with the class of claims 
we are considering here. _ 

That commi~sion in its finr.l report of its proceedings to the 
Secretary of Stute thus stated its allowance of freight and in-

sura~ce premiums and . of the principles which governed it in 
making such allowances (Moore's International Arbitrations 
vol. 5, p. 4516) r ' 

In adjusting the amount of the claims allowed the commission has
1 

adopted these principles: Regarding the fund provided by the treaty 
as designed to indemnify claimants for actual losses sustained and not 
to realize profits which might or might not have been made the board 
has generally ~aken up the voyage at its commencement and allowed the 
value of the vessel and cargo at that time. To the value of the ve sel 
two-thirds of a fair freight for the passage in which the loss occu1-red 
has been added. A fair premium of insurance for the risk of such a 
passage has been also ad.ded to each of these insurable subjects. And 
the costs and expenses mcurred in defraying their rights have been 
allowed to all claimants who have paid such and have offered any evi­
dence from which tQe sums so paid might be inferred. Such has been 
the general mode of estimating the quantum of loss to be indemnified 
in most of the cases where the loss has been total. 

The following from the report of that commission (Moore's 
International .Arbitrations, vol. 5, pp. 4516, 4517) states the 
ground on which the claims of underwriters were allowed ancl 
also shows that in so doing no deduction of the amount of the 
premium was made from the amount of the insurance actually 
paid by the underwriter and received by the assured. The 
commission say : 

And it was only when the American citizen who had sustained a 
loss provided for by the treaty, having been indemnified against this 
loss by an American underwriter, had abandoned or was bound to 
abandon and assign his interest in the subject insured to the assurer 
that tI?-e claims of underwriters have ever been received. But, claiming 
as assigneesalot ~ party wllo had a good claim, these their derivative 
claims )lave ways been_allowed for the sum by them insured and paid' 
where that sqni did, not exceed the true value of the subject insured 
according to th~principles settled by the board for ascertaining this 
value, as above tated. 

~n making su allowances to underwriters the commission was well 
aware tpat itS e1fe~t would be to allow them more than they had lost 
by the amount of the premium received from the party insured which 

fiemium be. had voluntarlly paid and must have lost in any event. So, 
o, in making the allowance of freight the commission was well aware 
at the full wages of seamen had not been paid, probably, in any of 

the cases where such freight was given. But in these nnd many other 
cases which occurred the board, having ascertained the full amount of 
the loss, distributed this amount so ascertained amongst the different 
parties claiming it before them and seeming to have a right to receive 

~
t (no matter in what character) without deciding or believing it elf 
ossessed of the authority to decide upon the merits of conflicting claims 
o ti;ie same subject. 

It will be observed that in that decision of the Florida com­
mission they awarded the claimants the premiums, although the 
premiums would have been lost in any event, and they also 
made an allowance of freight without deduction, as the¥ state-

For wages o! seamen. 

I ask particular attention to this last statement as bearing 
upon the point which has been made against a number of these 
claims in the report of the Committee on Claims, in which the 
amount allowed to an underwriter b:v the Court of Claims as 
insurance actuaJly paid has been diniinis.hed by the amount of 
the premium. As I have pointed out, the commission, under the 
treaty of 18W, made no such deduction, but allowed the under­
w1iters the full amount of the loss, which they paid. 

Its reasons are given for so doing. It is not believed that nny 
court or commission which has ever allowed to an underwriter 
or ins~rer by ~rtue of the doctrine of subrogation the amount 
which he paid has ever diminished that amount by deducting 
therefrom the premium paid for the insurance. 

But there was another commission relative to certain other 
claims against the Spanish Government which sat many years 
later than the fir~, to wit, in 1836 and 1837. That commission 
laid down the following complete statement of the rules which 
guided them (Moore's International .Arbitrations, vol. 5, pp. 
4541, 4542) : 

First. As to vessels: The value of every vessel must be estimated at 
her actual cost to the owner where that can be ascertalned, nnd if not 
ascertained her value at the commencement of the voyage will be 
deemed to be her true value, deducting therefrom a reasonable percent­
age for subsequent deterioration. 

To her value thus allowed add two-thfrds of a. fair freight where 
the voyage was not completed. 

In cases of capture and release, where doubts exist as to the probable 
grounds of capture, nothing is to be allowed for the detention of the 
vessel after capture, unless the delay has been unreasonable, and then 
only for the wages of the crew, expenses of their support, and dam­
ages incurred PY the vessel during the detention. 

Second. As to cargo : In cases where the cargo ha.s been taken at 
sea the invoice cost will be deemed to be i ts true value, udding thereto 
the usual and ordinary shipping charges. the customary brokerage on 
the purchase of the goods, and a r asonable or fair premium of insur­
ance for the particular voyage, said premium to be rated with that 
usual or current at the time of the shipment, and thls premium i to 
be allowed whether the owner was bis own insurer or not. 

Where the property as seized on shore at the place of destination, 
and the market price ther_e at the time of ~elzure can be ntlstactorily 
ascertained, that price shall be the criterion of value. If from any 
cause such market price can not be ascertained, rccollrse mu t be had 
to the actual cost and cho.rg as in other case~. 

Third. Charges and e::t,pen es in d fending be property. whc1 he;: ve~­
sel 01· cargo, will be allowed where they have been actually p id in all 
cases where there has been a reasonalJle effort to defend or reclaim the 
subject. 
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Fourth. Where the property was recaptured and restored on payment 

of salvage the amount so paid, with Incidental expenses, is to be 
allowed. In cases o: ransom the actual sum paid is to be allowed, and 
where the property has been sold after capture and a proportion of 
its proceeds given up as the price of a partial restitution the sum so 
given up is to be deducted from the indemnity to be allowed. 

Fifth. As to freight : A fair premium of insurance is to be allowed 
on freight, as on other insurable interests. 

Six th. In the distribution of the amount awarded reference ls to 
be had only to the claimant's actual loss. Nothing is to be allowed 
for profits or anticipated gains. Whatever he has received under con­
tracts of insurance is to be deducted from the award in his favor; 
but where insurers are claimants their i:;l{l.ims are generally tq be 
allowed for the sums actually paid, except in cases of loss especially 
adjusted between the parties, and then tqe intention of the parties 
at the time of settling their contracts ls to be carried into effect. 
- These rules exclude the possible profit on which, Mr. Pinkney 
made his argument, but in many other respects they are more 
liberal than those adopted by the Court <?f Claj,ms. Premi~mi:f 
of insurance, for instance, were allowed QY that coI)'.lIDis¢oii 
whether they were actually paid or not, wh~reas tJle Court of 
Claims allowed such premiums only when ac;tually paid. 
Charges and expenses in connection with the property were 
allowed by this commission, whereas we find -no case in which 
the Court of Claims allowed such charges. 

The Court of Claims allowed no ransom voluntarily paid, 
but only salvage actually decreed by a court and paid- under 
compulsion. 

Insurance on freight is only allowed by tlie Court of.. Qlaims 
where actually paid. The commission above quoted allowed it -
in addition to the freight itself in all cases. 

Now, Mr. President, that shows as clearly as. possible that the 
Court of Claims in dealing with these cases has been stricter 
and more severe than past commissions dealing with similar 
claims made under the Spanish and British treaties. 

I will take next the case of the distribution of the Danish 
indemnity. Our Government had made a treaty with Denmark 
for the adjudication of claims in the case of vessels illegally 
seized by that country. That commission, silting in 183~~. 
made these rules (Moore's International Arbitrations, vol. 5, ·p. 
4568): 

Considering the absence of proof in some cases, and it s imperfection 
in others, in relation to freight, insurance, demurrage, and damage 
owing to detention, and consequently, that exact justice can not be 
done in each particular case, comparing, besldes, the several claims for 
freight, insurance, demurrage, and damage, with each other, and find­
ing no standard therein, it is-

. 2d. Ordered, That in all cases of condemnation or detention there 
shall be allowed two-thirds of a fair freight for the passage in which 
the loss occurred (und) a premium of insurance at the rate of - per 
cent upon the value of the vessel and cargo, respectively, at the com­
mencement of the voyage. 

That was in reference, as I remember, to the stoppage of 
vessels in regard to the question of tolls in the Skagerrack, 
passing through the straits north of Denmark. 

There was also an indemnity paid by the Government of 
Naples for illegal seizures made by that Government. 

The commission to distribute that indemnity, sitting in 1834, 
1835, made the following rules (Moore's International Arbitra­
tions, vol. 5, p. 4585) : 

Onlerea, 1. That in cases of condemnation, indemnity shall be made 
according to the actual value of the vessel and cargo, respectively, at 
the commencement of the voyage. 

• 2. That a commission of 2~ per cent be allowed on the value of the 
cargo in full satisfaction for the purchase and charges thereon at the 
port of exportation. 

3. Freight according to the registered tonnage of the vessel at and 
after the rate of $40 per ton. 

4. All necessary expenses incurred at Naples by reason of illegal 
capture and condemnation to be allowed in full. 

5. Interest at the rate of 20 per cent on the amount awarded. 

I wish to call attention to the allowance of interest at the 
rate of 20 per cent, t"Q~ largest ;yet found, although in, a.ll ca~~s 
of commissions to d,istr!bute intern:a_tional indernnities interest is 
invariably allowed, whereas the Court of Claims has never 
allowed interest on French spoliation claims. 

THE MEXICAN COMMISSION OF 1868. 

In 1868 there was a Mexican commission to settle certain 
claims against that Government. 

Sir Edward Thornton, the British minister, who was the 
umpire under the treaty of 1868 for the settlement of c;lailD.B 
of the citizens of the United States against Mexico, made the 
following allowance of freight in a case of unlawful seizure of 

. goods imported by sea and seized at the port of importation .~ 
The umpire therefore feels it inc~bent upon him to decide thi& claim 

ls a just one and to award on account of it the sum Qf $7 145 85 
Mexican gold, with interest at 6 per cent per annum from the' 1st· of 
Decempqr, 1854 to the date of the final award. '.l,'he umpire has allowed 
the ongmal vafue of the goods, with the costs of freight, landing etc.; 
but he has not taken into consideration._ the profit upon the sale· of the 
goods, because he thinks that the loss of this is sufficiently compensated 
by the assured interest of 6 per cent per annum at the end of a number 
of years. (Moore·s International Arbitrations, vol. 3, p. 3135.) 

Thi.s decision is a particularly strong one because it not only 
allows freight and expenses of landing in addition to the 

original value of the goods, but its refusal to allow profits is 
based upon the distinct ground that these are compensated for 
by the interest, which ill that case exceeded the amount of the 
principal. In these French spoliation cases neither profits nor 
interest are allowed, which, I think, shows the moderation of 
these claims and the· strictness of the Court of Claims in dea l­
ing with them as compared with all similar claims dealt with 
by prior commissions Jn similar cases in which the Government 
was involved. 

PROCEEDINGS OF COUBT OF COMMISSIO~-XRS OF ALAB.A!IIA CLAIM S . 

The proceedings of the Court of Commissioners of Alabama 
Claims on this subject of the allowance of freights and insur­
ance premiums throw great light on the questions in\olved. 

The proceedings of this court offer a peculiarly instructiYe 
!:lnalogy to thpse now before use. The claims, like the French 
Spoliation, claims, w~re tu their origin claims arising out of the 
'wron~ful acts 9f a ~oteign government. Like them, the claims 
:µad b~en ~$suzjed by the lJuit~d States, although upon different 
groun~s t:P.a11 t,he French spollation claims, having been · so as­
sumed in consideration of the payment of a large lump sum by 
tp.e forei~ govermµent. ·Like the French spoliation claims, 
they were ref~rred by act of Congress to a domestic tribunal 
sitting under th~ authqrity of the laws of the United States, by 
whJch tr.ibunal these claims were passed upon as international 
cla_ims, depending upon, rq.les of international law, although the 
judgm~nt was to be Pl!id by ~e United States. 

I will take up first the questions of the allowance to the ow-ner 
of the ShiJ? or cargo of the premium of insurance paid by him. 
The syllabus of the case in which this point was decided-­

Mr. ORA WFORD. Will the Senator permit me a question 
right there? 

l\i(r. LODGE. Yes. 
]\fr. CRAWFORD. Was not the amount of the Alabama 

award amply sufficient to cover all the items to which the Sena­
tor fs addressing himself-that is, the lump sum? 

Mr. LODGE. It was more than sufficient; but I do not think 
that has any bearing on the merits of the cases or the principles 
on which that money was awarded under the Geneva arbitra­
ti?n, which was provided for by the treaty of :Washington. 
Fifteen and a half million· dollars, as I recall it, was paid to 
the United States and was in the Treasury of the United States, 
and it was just as much the money of the United States as 
anything else in the Treasury. Then the claimants came for­
ward with their claims, which, of course, were against that 
fund, but the rul~s on which those claims were decided are pre­
cisely the same, it seems to me, as those relating to any other 
cla_ims. The fact that the United States had money especially 
paid to it by a foreign government to meet the claims does not 
seem to me to touch the case. In the case of the French spolia­
tion claims the United States received in consideration of as­
suming the payment of the }j,rench spoliation claims indemnity, 
or they were relieved from the payment of the claims against 
them. They took up th~se claims because the claims of their 
citizens were used as a set-off to the claims of the citiZens of 
France. 

As I was saying, the syllabus of the case in which this point 
was decided, that of Hub):>ell against United States, contained in 
Moore's Intern,~tional Arbitrations, an official work published by 
authority of the United States at the Government Printing 
Office, \Ol ume 4, page 4242, is as follows : 

The measure of dl\mage for goods destroyed by the Confederate 
cr~sers is the value of the goods at tbe place anq time of shipment, 
with ch~rges and marine insurance actually paid, with interest on the 
aggregate so p~·oduced from the time of shipment till the date of 
destruction, at 6 per cent. 

In support of this ruling the court said (pp. 4255, 4256) : 
From the earliest period in our judicial history actions have been 

prought by the owners of goods against persons other than the parties 
'o the <:on tract of affreightm~nt, growing out of torts ' committed 
against the goods while in transit on their way from the port of lading 
to an intended port of discharge. 

The earliest of t]lesE: which reached the Supreme Court of t.he United 
States was in 1794. CPel Col v. Arnold, 3 :E>all., 333.) 

'.l;'bia was a case of a vessel wrongfully captured by the commander 
of the Oonstellati<m, an ~erican vessel of war, and brought into the 
port of Philadelphia, where \he captll.in instituted pi·oceedings for her 
condepmation. Pending these proceedings the cargo was sold, ·and the 
consul ot Denmar~ intervened in the cause, claiming the vessel and 
cargo as the property of a Danish subject. The cause was heard py 
the Supreme Court upon appeal, and Chief Justice Marshall gave the 
opinion oJ: the cou\·t, wherein they fixed the standai,-d ot damages by 
directing in their decree "that the cause be remanded to tho circuit 
court with directions to refer it to commissioners to ascertain the dam­
ages sustained by the claimants, • • • and that the commissioners 
be instructed to take the actual prime cost of the cargo and vessel, 
with interest thereon, including the insurance actually paid, and such 
expenses as were necessarily sustained in consequence of bringing the 
vessel into the United States, as the standard by -which damages ought 
to be measured." 

A large sum was awarded against Capt. 1\Iurray in pursuance of this 
decree, which he was obliged to pay, and which was aftet·wards reim· 
bursed to hlm by {I.Ct of Congress from the Treasury ot the United 
States. {Act Jan. 31, 1805.) 
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The rule of damages thus established has been followed from tbat 

day to the present through a series of decisions entirely unbroken and 
unchanged. (T ll e Charming B etsey, 2 Cr., 64; Maley 11. Shattuck, 3 Cr., 
458 (1806) ; t he schooner Lively and cargo, 1 Galtison, 315 (1812) ; the 
Arrna Maria, 2 Wheat., 327 (1817); the A m iable Nancy, 3 Wheat., 546 
(1818 ) ; L'Ann istad de Rues, 5 Wheat. , 385 (1820).) 

The sa me rule was applied in the case of an unlawful and unjustifi­
able seizure of a vessel by the officers of the revenue in 1824. (The 
Apollon, 9 Wheat., 362.) 

These were cases, of course, against our own Government. 
From this statement it will be obsen -ed that the Alabama 

Claims Tribunal in every case allowed a premium of insurance 
in addition to the original prime cost of the cargo and Tessel. 

The rule as to freight is stated in an opinion of the court 
which is peculiarly instructive in view of the fact that the act 
constituting the Court of Commissioners of .Alabama Claims pro­
hibited it from allowing " unearned freight " as well as " gross 
freights." 

Mr. Hackett, in his able work entitled "The Geneva Award 
Acts". (p. 5-0), thus quotes this opinion, the reasoning of which 
he terms "eminently satisfactory": 

What are "unearned freights," as employed in the act? What do 
these terms, so unusual in the language of judges, shippers, carriers, 
and underwriters, require us to exclude? By forbidding the allowance 
of unearned freights it was certainly not intended to allow only freights 
tully earned. Freight is fully earned, in the judicial as well as popular 
sense, when the vessel has reached her port of destination and the 
<;argo has been delivered ; a place in which she would not be in. much 
danger of destruction at the hands of an insurgent cruiser. If so de­
stroyed, the question of freight could not have arisen at all, for her 
charterers would then have been her debtors, and the value of the 
vessel only would have been lost to her owners. It is impossible to sup· 
pose that Congress could have put so frivolous a thing into n serious 
statute. It is just as clear that freights wholly unearned could not 
have been intended; that is, where no expenses had been incurred, no 
stores supplied, no cargo taken on board, nothing done by shipper or 
owner toward the commencement of a voyage. Here, again, the vessel 
would have been found in her dock and out of the 1·each of the losses 
of which the statute treats. Even if she were not, her case is effec­
tually provided for by forbidding any allowance for prospective freights. 
The prov1s1on respectinif " unearned freights " was evidently intended 
to embrace something different from that of the inhibition of prospec­
tive gains, and to have some practical effect on the distribution of the 
money in hand. Let it observed, th1;1n, that between these extremes­
of freight wholly earned and freight wholly unearned-there is an 
ample territory in which judicial investigation has gone on from the 
dawn of commerce to the present hour, and the results are found along 
the whole track of the commercial law. A ship is made ready for sea, 
a charter party more or less formal is executed, her cargo is shipped, 
and she starts on her voyage. She has not then earned her freight, and 
on the shipper or charterer she has no legal claim until after the lapse 
of many months and the endurance of many perils. But her owner has 
spent time and labor in fitting her out, has supplied the necessary 
stores, advanced the wages of the crew, and subjected her to the largest 
risk to which property is ever subjected or paid to others the required 
compensation for assuming such risk. Can it be maintained that her 
freight is unearned in the large and general sense in which this term 
is used in the statnte--unearned, without qualification-wholly un­
ear·ned 'i Can it be denied that some part of it has been earned? Not 
as against the shipper, if he has done nothing to change the contract, 
but even as against him if he has interrupted the voyage, and certainly 
as against everyone who willfully or carelessly stops her progress. Here 
the decisions, European and American, have a uniformity scarcely to be 
met with in any other department of the law. (Rep., 84.) 

This shows that freight was always anowed by the Court 
of Commissioners of Alabama Claims on precisely the same prin­
ciples as were adopted by the Court of Claims in these very 
cases in-volving French spoliations, and that the same is true in 
regard to premiums of insurance. · 

But the Alabama claims were not the only claims for seizure 
of ships that arose out of the Civil War. In addition to our 
grievances against Great Britain, her citizens had theirs against 
us. A. large number of British vessels with their cargoes were 
seized by vessels of the United States Navy during the Civil 
War on the charge either of attempting to break the blockade 
of the southern coast or of carrying contraband to the Con­
federates. 

These vessels were libeled before our admiralty courts. Some 
of them were condemned; others released without any damages 
for detention or loss of freight. In all such cases the British 
owners preferred claims before the Mixed Commission ap­
pointed under the treaty of 1871 for the -value of the ·vessels 
and cargoes with all incidental damages where they were 
condemned and taken away or where the -vessel and cargo 
were restored for incidental damages. 

In the case of the Sir William, Peci (5 Wall., 517), a ship 
and cargo were stopped on their way to Matamoros, Mexico, 
at the mouth of the Rio Grande and libeled as prize of war on 
the charges both of attempting to break the blockade and of 
carrying contraband. The Supreme Court of the United States 
held that neither charge was established and ordered the r es­
titution of the yessel and cargo, although without costs to 
either party on the ground that there was some probable cause 
justifying the seizure. 

• If the theory which seems to underlie the analysis of these 
findings made by the Committee on Claims is sound-that the 

~· mere value of the -vessel and cargo represents the " actual 

proper oss see report, p. 416 )-the case should have ended 
there, and they would have become entitled to nothing more· \ 
that is, the case of the Sir Willia1n Peel should have ended 
with the decision of the Supreme Court. r-· "'' 

Before the Mixed Commission~ how'ever, under the· British I 
tre~ty of 1~1, they made claim· tor · the damages attending 1 

theu· detent10n and loss of market, and ~at commission allowed. I 
them the enormous smn of $272,920 for these incidental da~ 
ages after the Supreme Court had by its judgment restored 
the whole of their vessel and cargo to them. See Report o·f 
Her .Majesty's Agent of the Proceedings and Awards of the I 
Mixed Commission on British . and American Claims, I>Ublished 1 

at London, 1874, -pages 107 to 113, where the entire history of 
this case is given. - · . i 
~n the case of the Oircassia11, (2 Wall., 135) a British vessel 

was condemned by the Supreme Court of the . United States ' 
witll _her cargo as lawful prize, affirming in 'this respect the de- j 
cree of the district court below. The oWD.ers of the vessel and 
cargo and her insurers · then presented a claim before the 
Mixed ,9ommission Up.der the treaty of 1871 for the value of th~ 

·.vesse~- ar;i.d cargo, as well as for her freight. One claim' made· 
before tha_t comrqission, ~!J.at of Overend Gµmey · & Co:, was 
for the freight and nothing else. On this item of the freight for ' 
the voyage that clajmant was allowed $20,540. (Report of 
Her Majesty's Age:g.t of the Proceedings and Awards of tli.e 
Mixed Comµii&~ion oil J;lrj~ish and American Claims, published 
at London, 1e74, pp.~124, 132.) ; i 
. Insurance lo~ses were . a.l.lqwed on the same vessel amounting 
to $133,~?,_1 .w}thotit aliything being said as · to deduction of 
premiµms l,)aid f9r~ tpe i.ilsurance. . 1 

In t~e C?~rss !!! ~Qme Qf the remarks on these Matamoros 
_cases, as they are . ca.11~, ~- this report on the · Mixed Commis­
sion of 1871, pages 106;'107, it is said: I 

Reference was made ~o sevE:ral · casos l>efore the commission under 
the treaty of 1794, in which it was said that the commissioners as 
indemnity for captures h~}.;l ~o have been unlawfully made, a.llo'wed 
not merely the value of cargoes, but net pro.fits )V:hich would have 
bee?- received if the cargoes had reached their port of destination, and 
which in some cases amounted to nearly 100 per cent. 1 

These decisions of that commission fully show that what they. 
allowed in cases of wrongful capture of British vessels by 
United States v~ssels 'was not the mere net value of the vessel' 
and her cargo, but also included other damages directly sus- ' 
tained by the party, prominent among which was the loss of 
freight. 

THE CHINESE INDEMNITY. 

A.n examination of the decision of the Court of Claims in the 
claims against the Chinese indemnity fund in 1880 (15 C. Cls., ' 
546, affirmed by the Supreme Court, 16 C. Cls., 635) shows 
(p. 576) that insurers recovered against this fund the full 
amount of the losses as paid by them, without any deduction 
for premi urns of insurance. . i. 

• BERING SEA CLAIMS AGAINST RUSS.I.A. 

In 1002 there was an arbitration at The Hague of claims of 
certain American vessels unlawfully captured by Russia in 
the Russian part of Bering Sea on charges of illegal sealing. 
The arbitrator was Mr. T. M. C. Asser, counselor to the minister 
of foreign affairs of the Kin"gdom of Netherlan,ds. His decisions 

1 

are found in the report of the counsel for the United States 
(printed as Appendix I to the Foreign· Relations of the United 
States for 1902) . 

He allowed in all cases, in addition to the value of the prop­
erty, damages for "loss of catch." 

That is, the possible catch of fish on the fishing voyage, which 
comes -very near allowing possible profit. This was, under the 
circumstances under which those claims arose, the equivalent 
not merely of freight in other cases, but ot loss of profits in 
addition. He stated in the judgment the following reasons for · 
making this allowance (Foreign Relations, Appendix I, p. 4t53) t; 

Considering that the general principle of civil law, according to 
which the damages should include an indemnity not only for the loss 
suffered, but also tor the profit ot which one hns been deprived, is · 
equally applicable to international litigation, and that in order to apply ; 
ft it is not necessary that the amount of the profit of }Vhich one iS' 
deprived should be exactly determined, but that it suffices to show that ' 
in the natural order of things one would be able to reallz·e a profit of 
which one i.fl deprived by the act which gives rise to the elaim. l 

That is the decision of a foreign subject, of which we took 
full advantage. This rule is more liberal than any that has 
been applied by the Court of Claims in these case.s. 

I now want to· take up the decisions of the Supreme Court. 
In the case of l\Iurray v. Schooner Channing Betsey (2 

Cr., 64), where a vessel was improperly captured by a United 
States public armed vessel, the court thus laid down (pp. 125, 
126) the rule for the ascertainment of damages, the opinion 
being by Chief "Justice Marshall: 

That the said commissioners be instructed to take the actuaL prime 
cost ot the cargo and vessel, with interest thereon, including the insur~ 
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ance actually paid, and such expenses as were. necessarily sustained in 
cons<!quence or bringing· the vessel into the Umted States as the stand• 
urd by which the damages• 1Jl1ght to be measured; 

In Comegys v. Vasse (1 Pet., 195) tlie claim was made by 
an underwriter for the recovery from the insured <Jf money 
which the insured had obtained through an award of· the com­
mission of' 1819 on claims with.. Spain:. Th~ court, in the oyin­
ion by Mr. Justice Story, held that tlie . underwrite1r was en­
titled to recover back all that he had· paid, and. ma.de no 
deduction for any insurance premium. The court says (p. 
214): 

The underwriter, then, stands in the place of". the insure~ and be­
comes legally entitled to- all that can be rescued from destruction. 

And observe that no deduction was made o! the premium. 
Citing a New York decision made in. the case of one of the 

insurers on a vessel captured by the Wrench, the opinion says 
:(p. 215) : 

The case of Gracie v. Tbe New York Insurance Co. (8 Johns., 2.37) 
reco"'nizes the same principle in its full extent. 'l'hat was a case of 
abarfdonment after a capture a.nd· where there had been a final con· 
demnation, not only by the courts in Fran~e, bu~ an express confirma­
tion of the condemnation by the sovereign hlillself. One. question 
was whether the jury were at liberty to deduct from the total loss: the 
value of the spes re:cuperandl. The court held that they were not. 
Mr Chief .Justice Kent; in deliver:lng the opinion. of th& court, said: 
" If France should at any future period agr.ee to and B;ciually make. 
compensation for the capture and condemnation in quest10n, the- Gov­
ernment of the United States,. to whom. the compensation w011ld la the 
first instance be payable, would be.come tr-ustee tor the party ha-ving 
the equitable title to the reimbursement; and. this would clearly be the 
defendants (the underwriters), if· they should pay- the amount," etc. 

This case recognizes· to the fullest extent the right or the un­
derwriter to recover the entire amount paid by liim. 

In the case of the Baltimore (8 WalI, 377, 386) the Supreme 
Court laid down the rule as to damage where the voyage is 
broken up by the act of a wrongdoer in the following terms: 

Restitution or compensation is the i:.ule in all cases-where re~airs are 
practicable but if the vessel of the libellants is totally lost, the rule 
of damage 'is: the market value o:r the vessel (if the vessel is of' a class 
which has such value) at the time of. her destruction. . 

Allowance for freight is made in such a case, reckorung the gro~s 
fi·eight less the charges which would necessarily have been incurr.ed m 
earning the same. and which were saved to the owner by the acc:ident, 
together with interest on the same from the date of the probable ter-
mination of voyage. . 

The point is also well stated by the circuit court of appeals in 
Mason v. Marine Insurance Co. ( llO Fed. Ilep., 752, 754; 
Lawyers' Repts. Annotated, 700, 704. 705): 

The earning. power of the vessel was an incident inhering in her 
ownership. 

In Hall & Long v. Railroad Companies (13 Wall., 367) the 
Supreme Court allowed a recovery by an insUl'er using the name 
of the shipper against the railroad companies which were re­
sponsible for the loss of the goods. The- full amount ot ~he 
insurance was thus allowed to be recovered. '.rhe very point 
wns ma.de UJ. argument in that case (p. 367) that: 

In equity the insurance company could have no claim to subrogation 
until it had fully reimbursed the merchant, not merely the actual losses 
but the pr.emiuws previously paid .. 

Also that the insurer "has been fully paid for the risk it has 
assumed." . 

The court, however; overruled! these arguments and held in 
the opinion (p. 373) : 

T hat an under;vrite.c who 11as paid . a loss is entitled to reeover what 
he has paid by a suit in the name of the· assured against the carrier 
who caused tlie loss. 

Thus the Supreme Court of the United States · has recognized 
the justice in principle of all these classes of items in cases 
which have come before it. 
· It is my belief, Mr. President, that the· Court of Claims in the 
allowance of freight and premiums of insurance to those who 
lost vessels and cargoes, as well as-in its allowance to under.­
writers of the full amount paid them for the lo!i!ses without de­
ductions of the premiums~ was simply following its unbroken 
precedents, onlyr a few of which I. have read, but. all of which 
I have cited. If it hacl done otherwise, . it would have violated 
such precedents- and would have established: ai·new rule. 

Mr. President, I · have a, few· pages more; it will not take me 
long to conclude, but I can not conclude in the three minutes 
.which remain before the beginning. of. ~e irnpeachmen.tl case. 
I should therefore like· to ston at tliis point. 

1\Ir. CRAWFORD. Mr. President, I desire · to state tha at 
the close ofi the morning business-- to-morrow I shall ask the 
Senate t<> resume the consideration ot this bill,. and at the con· 
clusion of the Senator's remarks, . unless there is to · be ' some 
further discussion of! the · amendment~ I shall then· ask the Sem 
at• to vote upon the pending: amendment: to · tile amendment 
offered by the Senator from Massachusetts, and1 also upon his 
amendment. 

Mr. LODGE. That is perfectly agreenble ·to .me. 

INTERSTATE. SHirME~TT OF LIQUOR. 

Mr. SANDERS. I ask unanimous consent that on :Monday, 
January 20, at 3 o'clock p. m., the bill (S: 4043) to prohibit 
interstate commerce in intoxicating liquors be taken up for con­
sideration, and that the vote be taken on all amendments pend­
in_go and amendments to be offered, and upon the bill itse-lf, not 

· 1ater than tl'i.e hour of-6 o'clock on that day, 
l\f.r, WARREl~. Mr. President--
'Jille PRESIDING OFFICER. The Senn.tor from Tennessee 

makes a request for unanimous consent~-
:Mr.. SANDERS. r might say, in this connection, that this is 

one week later than the request made yesterday, and will give 
ample time foli debate. 

The PRESIDING OFFICER The Seeretacy will read the 
request. 

The Secretary read as follows : 
It is agreed by unanimous consent that orr Monday; J"anuary ZO, at 

3 o'clock p. m., the bill (8. 4043) to prohibit interstate commerce in 
intoxicating Jiqu-0rs b~ taken up for consideration, and that the vote be 
taken on all amendments pending and amendments to be offered, and 
upon the bill itself, not later than the- hom of 6 o'clock on that day. 

The PRESIDING OFFICER. Is there objection? 
Mr. WARREN. l\Ir. President, I shall have to object to that 

proposed unanimous-consent agreement and other unanimous­
consent agreements proposed to be made at this time. in theses­
sion, unless they are made subject to appropriation bills. All 
the great supply bills are yet to pass; the time is short in which 
they may be acted upon1; and, I. repeat, I shall have to object 
to such unanimous-consent agreements on that account. 

Mr. SANDER& I should like to inquire if the Senator would 
not be willing to agree- to the proposition if_ appropriation bills 
are excepted? 

l\fr. WARREN. I will say to the Senator from Tennessee that, 
so fa1 as: my objection in. that line goes, it would be perfectly 
agreeable to except the appropriation bills. I hardly think, 
however, the S-enato:c from Tennessee ought to ask a unan­
imous-consent agreement in so thin a Senate as we now ha Ye; 
but my objection is entirely because of. the condition of the 
appropriation bills. I shall ask that any unanimous-consent 
agreements shall except appropriation bills, which should haye 
the right of way. 

Mr. LODGE. Mr. President, I do not desire to object to 
the proposition of the Senator from TenneBsee, but there are 
·a. number of Senators· who, I know, de ire to· discuss the bill 
to which he refers, and I do not think aa. agreement or that 
kind ought to be made· without the p-resence of those Senators. 
I therefore make the point that no quorum is·· presen.t 

.The PRESIDL.~G OFFICER. The point o~ no quorum is 
made, and the · Secretary will call the roll. 

The Secretary called. the roll, and the following Senators 
answered. to their names: 
Ashurst Cummins Lippitt 
Bacon Curtis Lodge 
Bankhead Dillingham Mccumber 
Borah Dixon McLean 
Bourne Fletcher Martin, Va. 
Bradley Foster Nelson 
Bristow Gallinger New lands 
Brown Gore Oliver 
Burnham Gronna Page 
Burton Guggenheim Paynter 
Catron Hitchcock Perkins 
Chamberlain .Johnson, Me. Perky 
Clapp Jones Eomerene 
Clark, Wyo. Kenyon Richardson 
Crawford Kern Root" 
Cullom La Follette Sanders 

Shively '.?:>,.... 
Simmons-
Smith, Ariz. 
Smith, Ga. 
Smoot 
Stephenson 
Sutherland 
Swanson 
Thornton 
Townsend: 
Warren 
Wetmore· 
Williams· 
Wow 

l\Ir. TOWNSEND. I desire to announce that the senior Sen­
a tor from Michigan [l\Ir. SMITH] is absent from the Senate on 
business of the Senate. I should like to ha\e this announce­
ment stand for the day. 

l\Ir. SHIVELY. I wish to announce to the Senate tlin.t the 
junior Senat.or from New York [Mr. O'GoRMAN]~ the junior 
Senator from Florida [Mr. BRYANJ, the junior Senator from 
New Jersey [Mr. l\IARTINE], and the Senator from Arkansas 
[Mr. CLARKE} are absent on the business -of the Senate. They 
are attending the funeral of the late- Senator DAVIS. 

l\.fr. SIMJ\IONR I wish· to annollilce that my colleague [Mr . 
OvERMANf is absent oni account of- sickness. 

Mr. SHIVELY. I wish also to announce that the Senator 
ftom Alaliama [Mr. JOHNSTON] is absent on account of1 sickness; 

l\f'r. JONES. r desire to announce that' my c-0lleague [Mr: 
POINDEXTER} is absent f:i:om th.e Senate and tlie- city on im-
portant business. . 

l\Ir. KERN. I desire again to n:nnounce the absence of the 
jonio1~ Senato1· from South Carolina [Mr. SMITH] ' on account 
of" a; death in hiB :f"amily. 

Mr. CATRON. l ' wish· to announce that;! my colleague [Mr. 
F"ALL] is.-aUsent on the business-of the·Senate. 
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The . PRESIDEJ."i'T pro tempore. On the call of the roll of 
the Senate 62 Senators have responded · to their names. 
quorum of the Seaate is present. 

IMPEACHMENT OF ROBERT W. ARCHBALD. 

The PRESIDE!'\~ pro ternpore (l\Ir. BACON) ha\ing an­
nounced that the time had arri\ed for the consideration of the 
articles of impeachment against Robert W. Archbald, the re­
spondent appeared with his counsel, Mr. Worthington, Mr. Simp­
son, Mr. Robert W. Archbald, jr., and Mr. Martin. 

The managers on the part of the House of Representati\es ap­
peared in the seats provided for them. 

The Sergeant at Arms made the usual proclamation. 
The PRESIDENT pro ternpore. The Secretary will read the 

Journal of the last sessiou of the Senate sitting as a Court of 
Impeachment. 

The Secretary read the Journal of the proceedings of Monday, 
January 6, 1913. 

The PRESIDENT pro tempore. Are there any inaccuracies 
in the Journal? If not, it will stand approved. The managers 
on the part of the Hou e will proceed with their examination of 
the witness . . 

TESTll\IO:SY OF ROBERT W • .A.RCHB.A.LI>--CO:STIX UED. 

Cross-examination: 
Q. (By Mr. Manager STERLING.) Judge ATcbbald, I think 

you statPd that the first connection you had with the Katydid 
culm dump was when Mr. Williams came to see you on the 31st 
<lay of March, 1911 ?-A. I did not fix that date. I said that 
the matter was brought to my attention first by Mr. Williams. 

Q. It was on that date, was it not?-A. That it was first 
brought to my attention? 

Q. Yes.-A. No. 
Q. "\'\hen was it first brought to your attention ?-A. I could 

not fix the date, but it was some little time prior to that. 
Q. Was it not the day that you wrote a letter to Mr. May 

inquiring if it was for sale and the price of it?-A. Not at all. 
Q. When did you write that letter?-A. I wrote it the day it 

is dated. 
Q. When was that, with reference to the first time that Mr. 

Williams talked to you about this dump ?-A. The exact length 
of time I can not give, but I should say it may ha\e been two or 
three weeks after his first speaking of it. 

Q. Your first connection with it, then, was some time in 
,March, 1911 ?-A. I should think so, although I would not be 
.4l0sith"e about it. It may have been as early as February. 

Q. I wish you would state now the substance of the conversa­
tion you had with l\Ir. Williams when he first came to see 
you.-A. I ha-ve had so many conversations with Mr. Williams 
on this subject that it would be very difficult for me to state 
what occurred the first time he mentioned it, but I will try to 
girn it the best I can. 

My remembrance is he said the Katydid culm dump could 
be obtained and was for sale, and that some money could be 
made out of it, and that be spoke of the fact that :Mr. Robert-
on laid claim to it, and that an option could be obtained from 

l\Ir. Robertson, and that if an option could also be obtained 
for the interests of the Hillside Coal & Iron Co. then the matter 
would be in shape for disposition. 

Q. What did you say in reply to that ?-A. I do not think at 
first I said very much in regard to it. I have heard a good 
many things and statements by Mr. Williams--

Q. Well, Judge, just confine yourself to answering my ques­
tion.-A. I could not tell you what I said in regard to it. 

Q. You say now you do not know what reply you made to 
Mr. Williams?-A. No; I do not. 

Q. Have you stated all that Mr. Williams said ?-A. All that 
I remember as to that first or initial conversation. 

Q. What was the purpose of Mr. Williams in coming to you 
with reference to the matter?-A. I could not tell you his mental 
purpose. 

Q. What did he say wns the reason he came to you?-A. He 
dill not say why he came to me, that I remember. 

Q. From what he said, what did you understand was his 
purpose in coming to you ?-A. I should say that his idea was 
to have me assist him in carrying out a transaction of that 
kind-a purchase of the double interests in the Katydid culm 
dump and subsequently to dispose of the culm dump at a profit. 

Q. In what way did he expect you to assist him ?-A. I do not 
know. 

Q. Did you assist him ?-A. I did. 
Q. In what way did he ask you to assist him; what did he ask 

:rou to do?-A. Well, your last question does refresh my mem­
ory. Either at that time or at a later time, before that letter 
was written, he told me that he had secured a verbal option 

.from Mr. Robertson with regard to the interest he had in the 
matter, and that it only remained to secure an option on the 
interest of the Hillside Coal & Iron Co., and then it would be 
complete, and he wanted me to see whether that could be ob­
tained from Capt. May. 

Q. Then you do know that his purpose was to get you to inter­
cede with the coal company and the railroad company for their 
interest in this property?-A. I would not adopt your woru . 

Q. State it in your own words, Judge.-A. He desired me to 
see whether an option could be obtained upon the interest of the 
IDllside Coal & Iron Co. in that dump. He further stated that 
Capt. l\Iay was under obligations to him, and he thought that 
Capt. May would look favorably upon it. 1\ly remembrance-it 
is somewhat indistinct, but still I have a faint remembrance­
is that the first suggestion on his part was a letter of introduc­
tion to Capt. May. 

Q. Did he say that he had been to Capt. l\Iay ?-A. He did not. 
Q. You knew that he had not been to Capt. May, did you 

not?-A. Knew that he had or had not? 
Q. Yes.-A. I do not know whether he had or had not, but I 

think he had not. 
Q. What reply did you make to him when he told you that 

he would like a letter of introduction to Capt. l\Iay ?-A. I can 
not give exactly the words with regard to it. 

Q. Girn the substance of what you said.-A. l\Iy impre ion 
is that prior to the letter which I did eventually give him I 
had a conversation over the telephone with Capt. May about 
the matter, asking whether it was possible that the interest of 
the Hillside Coal & Iron Co. could be obtained. 

Q. You did not give him any letter of introduction ?-A. No, 
sir ; I did not. . 

Q. What reason did you give l\Ir. Williams for not giving him 
merely a letter of introduction ?-A. I do not think I gaye him 
any reason, and I am not sure that that was the case; but I 
just have a faint remembrance on that point. When the letter 
which is now in evidence here W"as produced before the Ju­
diciary Committee I expected the form of it would be a letter 
of introduction. I was very much surprised when I found it 
was couched in the terms in which is was couched. 

Q. That is, you thought so up to the present time, until you 
saw it recently?-A. Not up to the present time; no. 

Q. Well, up to the time of the in\esti.gation ?-A. Up to the 
time of the hearing last May before the Judiciary Committee. 

Q. The letter you refer to is the one dated March 31, in which 
you simply inquire of Capt. l\Iay if their interest in the Katy­
did dump can be purchased, and at what price. That is the 
letter you refer to ?-A. I refer to the letter of l\larch 31, which 
is not quite couched in the way you have stated. 

Q. When you wrote that letter you understood you were a 
partner in the enterprise, did you not ?-A. I understood not 
that I was a partner, but that I was participating in the matter. 

Q. And that you were to share in the profits?-A. I a sumed 
that I would share in the profits. 

Q. When did yo_u and Mr. Williams come to that agreement?­
A. There was never any definite statement or any definite agree­
ment in regard to it. 

Q. Is it not true, Judge, that you declined to give him a letter 
of introduction--A. I · do not remember that I did. 

Q. Wait until I finish my question. fContinuing.l You de­
clined to give him a letter of introduction until such time as 
he had suggested to you that he would share the profits with 
you ?-A. Absolutely not--

Q. Now, wait. And, then, afterwards you wrote this letter 
inquiring about the possibility of buying it?-A.. '.rhere is not 

· a word of truth, if you will permit me,.in that suggestion. 
Q. How did it come that you declined 1\Ir. Williams's request 

for a letter of introduction--A. I do not say that I declined 
his request--

Q. Let me finish my question. That you declined to give him 
that letter, but, on the other hand, wrote a letter over your 
own name inquiring if they would sell the dump and put a 
price on it?-A. I do not say that I ever declined to give him a 
letter of introduction. I do not remember that I ever did 
decline. 

Q. But when you wrote that letter you understood you were 
to share in the profits ?-A. I certainly did. 

Q. When did you come to that understanding?-A. Simply 
by reason of the conversation or the conversations I had with 
Mr. Williams, because he stated that if these conflicting inter­
ests were obtained the dump could probably be sold at a profit, 
and he mentioned several concerns that he thought would be 
likely. to be interested in purcha8ing. That was one of he 
first things I asked him about. 

Q. How did he say that; did he say "We can ell it at a 
profit "?-A. I do not remember. 
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rQ. :·Qr rd id ~he .say, ·" fif you rwill a:ssist me il ·Will .Share ·the '"The WITNESS. Ee ·said nothing whatever .in ·regard ,to lthe 

1proftts -with 1you·•~t!-'A. :He ·never said a~ythirrg of -the .kind. practice of the company ·about selling ~eir culm dump~, .and, 
.. Q. \But -.you infoned from all 1the rt.alk:s you "had ~that the :pro- on the contrru;y.., 'l knew somewhat -differently. He did say 

poseu:to_girn you :.a ;J){lrt iof :the .PrOfit.s·?-.A. I ·Clid. . . .~whenever I spoke to ·him ~bout ·it, as I remember, •that the 
·Q. And when •you .came ,to ~ that ,·concHusion or 1understanding- matter ·had ·not'Yet been .decided. 

rwith l\lr. :Williams, ithen you <.W.rote •this ·letter .inquiring ·if th~y ·Q. !Do ¥QU ·remember rwhen '~fr . .'Wil1iams came ·to :YOUr office 
would sell it and the price of it?-A. No; that is not .so. , and told_you that Ca,pt. May .had seen l\Ir. Richardson and 1:hat 

Q. Well, you did not write the letter until ,you had come to ·:l\lr. ffiichardson 'had advised against sellin_g 1Jle dump?-A. 
that ·conclusion, did ou? Jrou knew at .that time that <:you . "l\.lr. Williams ·never -told ·me -that. 
were to share in the profits ?-A. Yes; I assume .that .I ·knew •Q. id ;he ever ·tell ·you ·that -Capt. l\fay .had told 'him that he 
·at ·that-time that tl wa:s "f:o share in 'the ·profits. 1had seen -1\h:. '.Richardson·?-A.. He never did. 

Q. And iyou :gath'e.red :from 'J\fr. ·Williams's •conversation that · -Q. "Did he ·tell ·you ·that ·Mr. ·~fay woulcl not ~talk to him 
what he ·:wanted y:o.iirto do ·was ;to _intercede with l\Ir. i\Iay, 'the about it?-A. He never did. 
superintendent of the Hillside .Co., .for their ·intei·est in this Q. ~What ·did 'he tell -you a-bout -what had occurred,· when he 

. drunp?-A. No, .sir. 1had been to see Oapt May?-A. He went to see Capt. ·May, 
Q. Well, what else did 1he ask you to do?-A. "There was no as I cunderstnnd, ·only ollC!e. That was when he presented "that 

,question 9f intereession or finterceding. 'letter. Capt. Mll;y ·at 1first >Wanted to ask him ·a larger price 
,Q. What uid he ·eal1'it1-A. ·He.did ·rrot use 1that .word. ·than he, ·Williams, thought 'it was worth, und they finally ar-
Q. What did he call it, Judge?-A. I can not give you ·the 1·ived at the price -which was -named. 

exact wo1'd. It 1was simply ·that an ·effort was ~ to be .made to •Q. On ·the day of •the letter·?-A. Yes. 
·secme ·the .interest . of the ·H.il.1side Coal & 'lron .co., an option Q. The 31st of 'March ?-A. Yes, sir. _ 
on that-- 1Q. 1Do you say ·that they"then agreed on tire price of $4,500.?-

:Q. Why 1do . YOU object to :the word "interceding" ?-A. Be- A. I so understood. 'That was the report ·made to me by l\Ir. 
cau e it carries a meaning that I do not think is in the case. Williams. 

•Q . . Do .you -say, Jmlge, ·that what you did was not simply Q. D you -not know that tin -Se_pteml>et', w.hen ·he .went there 
.interceding with this company -to .get .this dump ?-..A. Jt cer- to get the option, they discussed--A. Oh, l beg your _pardon; 
.tainly was not. ).t was in SEWtember. 

Q. When you tel~phoned Capt. May what did be say to ,you?- -"Q. =On -the "31-st of March -they did not discuss the price at 
A. That is rather indefinite in my mind. all ?-A. That is true. 

Q . • What did you say to :him ?-A. I will give -you .my 'best Q. ·What, if ·anything, 1did Mr. Williams tell you Capt. May 
.impression about it: .I asked him whether the company had an had said to him ?-A. I can not remember about that. When ·he 
Jnterest ,in tlle Katyilid culm dump and ·whether it .was for ills- came back about that date, I can not Temember ·what he said: -- I 
position, and my remembrance .of his answer .iS ,that the situn.- Q. "Do ·you not i·emember whether ·he ·said that ·Capt.1\Iay said 
,tion there was somewhat peculiar and he could .hardly say that you could have it or could .not have it?-A. ·He certainlY. 
whether _they ·would dispose of it ,or not. And I think in that did not say that Capt. May said they :could 'have it. · : I 
eonnection, n.lthough l would .not be sure whether ·that occurred ·Q. Do you remember .. his 'comi,D.i back and seeing you in 
:before :the writing ,of .the letter or whether it occurred aftro:- regard to it?-A. I remember .his coming to tell.me ·that he had 
\Wards, '. he further said,- either at-one time or the, other, - ~at .Mr. ·presented that letter. · ~ 1 
Richard.Bon was to .be in Scranton and that ·he •would bring the :Q. ·While you were ·waiting for a ·reI)ly from Capt. May; Mr. 
matter up to .him. Williams came to see you quite freguently?~A . .He .came to see 

Q. He asked you to -write ;the letter, did he ·not·?-..A. Capt. me several times, yes, •while 'l was at-my office in .Scranton. 
'l\fay ask me to Wl'ite ,the ·letter? Q. And to see-you about ·this ma:tter?-A. Yes . 

. Q. Yes; ,he asked you •to write the letter, did ·he · not?~..A. 'Q. To have you further urge ·Capt. 'May to ~uswer your let· 
No; r do not remember that. ter-?-A. 'He -was anxious to have -tb,e -matter closed. He .s_poke 

Q. He did not?-A.. L.do -not .remember-- about .Mr. Robertson being aniious: too, and that l\Ir. Robertson 
Q. Before this had occurred, however, yon had inquired :_of was rather restive about it. ~ · · r 

:Mr. Wil.liams :if he tllought he could ·sell the .dunn:J?-A. "Yes, Q. And tfinally ,you {old him :that -you -were going ·to .see Mr. 
sir.; J .had. . Brownell ?-A. I finally-I think I said that; yes. - 1 

Q. And he thought that Mr. Boland could find a purcha-ser1- ·Q. :And sou :told him you ,would go to New York and see ·Mr. 
A . .He s_poke of ·Mr. Boland ·possibly .finding a purchaser; yes. .Brownell 'l-A. ·r told him "I would see '.l\ir. J3rownell -while I was 

Q. Rad yon seen the dump before rthat time?-A. J 1never in New York on other busine s. i 
saw the dn~p until the last. of A~st, 1912. . Q. I think you said yesterday rthn.t you did not remember ·aD.Y. 

Q. You did not .go to see J.t until~-A . .No, Sl.l'. conversation with l\Ir. Williams at that time about the Lighter·1 

Q. Why .am you not go to see it before you undertook to age case?-A. I do not remember ever :having -spoken of the 
:buy it, Judge?-A. I do not .k.n<:>w. I was busy in other .matters. Lighterage case to l\Ir. Williams. ,. 1 

I simply did not go. I thought I knew where it was. ll found Q. You did have the briefs .,..and the _petitions--A. Well, I 
.afte:i:wards when .I Cll~e to see it actually that I 'was cmis~uken. ·had the record. 1 

Q. If you .had seen it could you have ·formed -some ,estimate Q. _And the reco.rds in .cases 38 .and 39 on .your ,(lesk in your 
of .its value?-A. ·I do n~t belie-ye I ·CQuld. . ,office _in 'Scrantun in the month ··of Jl.,me, .did you not?-A. I . 

Q. You were. not experienced m coal 1dWI!.ps·?-A. J certainly think :I did; but .1 :had the ·briefs 'and the record _tied up .and .in ' 
am not; no, Sir. . . .separate .Packages by themselyes elthe.r upon my desk .or J!POn 

Q. You would ~ot know how to go ,.about .1t to make an .esti- ,my mantel where 1 kept-- ·I 
.mate of the ,co?-1 ·m a dum~!-A. ·~ :W0 ul,d ,not. . ? Q. Tied up iµ wll:at way?-A. I -thi1W tied up ,in _red tape. · · I 

~· So you. si~ply -took Mr. Williams s woTd for that .-:A. Q. Did they .have a wrappei· around them ?-A. No. 
I did; that is, m pa.rt.. , . , . . Q. They were Iy.ing ·there ion your .desk where anyo!J:e in _your 

Q. After you had written to ~apt. May and h~ had failed to office could see them ?-A. Either u_pon ,my ,desk or -on my 
. answer your Jetter for some tl.IDe you called him up by tele- mantel -

1 phone?-A.. Well, I ·say .I can not tell you ~bout •that. After I · · . .· 
wrote i;hat letter my remembrance is th.at ·q: saw Capt. May _Q. There was n_ot an~th.mg 1on a;iy"~~mted ima~er ·cormected , 
once or ·twice. :As iI testified yesterday, I not infl;equent:fy w1t~r ~hose cases ID which the word lighterage appea-red 1-

1 met him ion the ~stl'eet, and 1I spoke about the matter to 'him. A. .No. . . 
J ·think also very possibly :I called him up on.ce ·by telephone Q._Do. you Imo~ how .Mr. iW:i!-hams l~arned <that _you were 
.and asked about it. cons1dermg the Ligbterage case if you dicl not tell him?-~ .I 

Q. About how many times did .YOU talk with him between do .n~t -~ow; I i'Co~d make .a rguess-- . 
:the timB you wrote the letter and the time you went to New Q. Wait, -now. If you -d!d ~ot tell hi~, do ·you know ~ow 
York?-A. Oh, I should say three or "four times. }1e learned you were .cons1denng rl:he Lighterage case?-A.. I 

·Q. And he invariably told you tnat ;he Cl;id ·not know about ,could --only g?ess. . . . j 
·the mutter yet; -that ·he ·tl.id not know whether :they would sell · _Q. You .w111 ~ot ·say :giat you clid not talk with him about 
it or not, and also suggested ·to yon tha.t it had riot 'been 'the ,the :L;ight~rage cas_e?-A: I .Q.ave no rem_en;ibrance about ta~k­
practice of the railroad company to sell its ·coal properties, did Jng w1 th him. 'l ·thmk I would ·remember 1 t if I had talked with . 
1he not?-A. You put two questions in •one, .and I can only him. 
' answer~ one at a time. I will answer either of them. Q. Do you .remember .his nsking you what "lighterage " . 

Q. Answer them in succession.-A. 1.will.-llave to ask to have meant--A. 'I do not. 
-the question repeated, the first and last half. Q. And 'that -you -explained to llim that it related to tugboats 

The Reporter -reacl the question. at New York.-A. I do not remember anytlliog of the kind. 
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Q. You did go to New York to see l\Ir. Brownell?-A. I saw 
1\lr. Brownell when I was in New York. 

Q. That was on the 4th of August?-A. It was. 
Q . You said yesterday that you said to l\Ir. Brownell, or 

ga ,.e a · your reason for coming to see him, that you wanted to 
talk to him about the title to the Katydid culm dump.-A. Not 
necessarily that. 

Q. What did you say?-.A.. I told him I understood that the 
question of tlle title or the conflict of title between Robertson 
& Law or l\Ir. Robertson and the Hillside Coal & Iron Co. had 
not only been passed upon by their local attorneys, Judge Wil­
lard, of Willard, Warren & Knapp, but also had been referred 
to him ns the counsel of the company in New York. 

Q . What el e did you ay to him about it?-A. I told him that 
I wils seeking to get both those options, and that a tentative 
arrangement had been made with Mr. Robertson by which he 
had agreed to ell for a certain figure, and if the title of the 
Hill i<le Coal & Iron Co. could be obtained that that would 
complete the title, and the matter could be disposed of, and 
there would be no question as to a conflict or diversity as to 
whether it was olllled by a ll or who owned it. 

Q. Were you concerned in getting the controversy <lisposed 
of that might arise between Robertson & Law and the Hillside 
Coal & Iron Co. or were you interested in getting the title in 
yourself?-~.<\.. I was not concerned in settling the cqntroversy 
between Robert on & Law and the Hillside Coal & Iron Co. I 
was concerned in trying to buy the dump. 

Q. That is what you went there for, is it not?-A. It cer­
tainly is. 

Q . And you told Mr. Brownell that you wanted to buy it?-
.A. I do not remember 1.hat I said so in that way. . 

Q. Tbe conversation you had with him about the title was 
merely incidental, was it not, to your main purpose?-A. It was 
introductory. 

Q. To your purpose?-A. Yes. 
Q. And he referred you to l\Ir. Richardson ?-A. He told me 

that Mr. Richard on was the person to see. 
Ur. CULBERSON. l\Ir. President, I wish to ask a question. 
The PRESIDENT pro tempore. Tbe Senator from r.rexas will 

send it to the desk. 
~fr. CULBERSON. There are two questions. 
The PRESIDENT pro tempore. The Senator from Texas 

sends to the <lesk two questions to be propounded to the witness. 
They will be propounded one at a time in the order of their 
n urn!Jer. 

The Secretary read as follows : 
Who, as between you and Williams, i~troduced the subject of the 

Lighterage case? 

The WITNESS. I do not remember that I e\er talked with 
Mr. Williams about the Lighterage case. I have no memory that 
I ever did . 

The PRESIDENT pro tempore. The Secretary will read the 
second question. 

The Secretary read as follows~ 
State fully the conversation on this subject. 

The WITNESS. I can not state the conversation because I do 
not remember any. 

The PRESIDENT pro tempore. The manager will proceed. 
Q. (By Mr. Manager STERLING.) After you had talked with 

~fr. Richardson, which was the 4th of August, you met l\Ir. 
May on the streets of Scranton ?-A. About three weeks later. 

Q. That was the 29th of August?-A. I have not the means 
by me to fix that date exactly. · 

Q. Ue tol<l you to tell Mr. Williams to come around and he 
would give him the option ?-A. That in substance. 

, Q. Do you know why he told you to have l\Ir. Williams come 
around ?-A. I do not know why he said it in that way. 

Q. Did you suggest to him you were the one who wanted the 
option ?-A. I did not in that conversation. 

Q. Do you know why the letter giving the option was ad:­
dressed only to Williams and not to you and Williams ?-A. I 
do not. . 

Q . He brought you the option when he received it, did he 
not ?-A. He brought back the option after he had obtained it 
from Capt. May in the form in which it appears. 

Q. When you got that you considered that you and l\Ir. Wil­
liams had an option on the entire title of this dump, excepting 
the EYerhart and Brooke Land Co.'s interests, did you ?-A. I 
understood that the paper that Capt. May had given and the 
subsequent paper th:it ''~1s ~~ured from l\Ir. Robertson practi­
c:1Jly controlled the title of the <lump. 

Q. Up to the ti me you "'ot the option of the Hillside Co. you 
hn rn r l:1tcu all you lliU in connection with the matter--A. 
All--

Q. Wait. Let me finish. That is, your conversation and your 
Jetters to Mr . .i\fay and your visit to Brownell and Richard on, 
the officials of the Erie Railroad Co., in New York? That is 
all you had done in connection with the matter up to that 
time?-A. That is all that I remember. Of course, you did not 
ask me with regard to what happened with Mr. Richardson in 
New York. 

Q. No. 
Mr. CULBERSON. Mr. Presi<lent, I propound a question to 

the witness. 
The PRESIDENT pro tempore. The Senator from Texas 

sends to the desk a question which he desires propounded to 
the witness, and it will be read to him by the Secretary. 

The Secretary read as follows: 
Why did you say awhile ago that you knew how Williams came to 

think of the Lighterage case? State fully. 
The WITNESS. I do not think that I have said that I knew 

how l\Ir. Williams came to know of the Lighterage ca e. I said 
I might make a guess. · 

Mr. CULBERSON. That is what I want, Mr. President. 
The WITNESS. I am perfectly willing to make the guess, if 

the Chair says that I can. 
The PRESIDENT pro tempore. The Chair hear no objec­

tion. 
Q. (By Mr. :Manager STERLING.) Make a gue s, Judge. 

Go on.-A. In one of two ways: He either got that information 
from Mr. Boland, which seems to me most likely, or he may 
have heard me speaking of the Lighterage case to others in my 
office, not to him. 

l\Ir. CULBERSON. I should like to have that de\eloped. 
Mr. Manager STERLING. I will do o, Senator. [To the 

witness:] Who had you talked to in your office about the Light­
erage case in the presence of Williams ?-A. I can not tell you. 

Q. Do you recall any occasion when you talked about the 
Lighterage case to anyone in your office, regardless of whether 
or not Williams was present ?-A. I do not recall distinctly 
talking to anyone about the Lighterage case, but the Lighterage 
case was made a subject of considerable newspaper comment. 
It was quite an intere ting ca se. It was one of the first cases 
that had been argued before the Commerce Court and one of 
the first cases that we had tentatively. decided. It involved 
nice questions. :My remembrance is that I did state to some 
lawyers who were present in my office at one tim~ or another 
the points that were inYolved in that case. 

Q. Can you name any of the lawyers you talked with about 
it ?-A. I can not. 

Q. So, at the present time, you would not say that you did talk 
to anybody in the presence of Williams about tlle Lighteragc 
case ?-A. I can not remember thu t I did. 

Q. Now, how did William P . Boland know about the Lighter­
age case ?-.A. I can not tell yon. 

Q. Do you know whether he knew anything about the Light­
erage case or not?-A. I could not know, with one exception. 

Q. Well, what is it?-A. In the notes of Miss Mary Boland, 
which she took, there is a mention, I believe along in Septem­
ber, of the Lighterage case. 

Mr. WORKS. Mr. President, I ~hould like to put a question. 
The PRESIDENT pro tempore. The Senator from California 

sends to the desk a question which he desires propounded to 
the witness, and it will be read to him by the Secretary. 

The Secretary read as follows: 
Did it occur to your own mind at any time during the pcndcncy of 

these negotiations that your official position might have weight in 
inducing May or other officers of the company to come to satisfactory 
terms? 

~ The WITNESS. I had no idea of that, and I would like to ex­
J?lain, if I may. When dealing with Capt. May, so far as I was 
,dealing with him, I was dealing with a man who had known 
me for a great number of years, and whom I _had Imown. I 

'knew him so well that I knew my position would have no infiu­
"'ence upon the matter. · I presente<l tlle matter to him simply as 
·a business proposition and expected him to treat it in that way, 
and only in that way. I knew that the matter was finally to be 
disposed of by Capt. l\Iay. 

l\lr. HITCHCOCK. Mr. President I E'end to the desk a ques­
tion to be asked. 

The PRESIDENT pro tern11ore. The Senator from Nehrnska 
sends to the desk a question to be prop<;mnded to the witnes , 
which will be read to him by the SecTetary. 

The Secretary read us foll ows : 
What was the reason for thinking th::it yon would b<' more su •ce sfu l 

than Williams in inducing the company to giv an option on tbe Katy­
did dump? 

The WITNESS. I think my i1osition in the community is- a 
little different from t11a t of )fr. Wrninm~•, :11Hl 111:1 t I woultl he 
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more likely to secure it than he could. That is entirely distinct 
from my judicial position or my position as a judge of the 
Commerce Court at that time. 

Q. (By l\Ir. STERLING.) Do you know whether l\Ir. Wil­
Jiam ·--

::\Jr. CULBERSON. i\iay I ask another question? 
'l'lle PRESIDENT pro tempore. The Senator from Texas will 

io;ernl it- to the desk. [After a pause.] The Senator from Texas ­
i:;ends to the desk two questions, which ·wm be propounded in . 
the order in which they are numbered. 

The Secretary read as follows: · 
When Williams was in your office, was the docket of the court in your 

pre cnce? 
The WITNESS. There was no docket, if I may so say. There 

\Tas what I have here--what I would call a calendar. It is 
among my papers there, and I would be very glad to produce it. 

~Ir. WOH'l'HINGTON. It was marked and put in e\idence 
yesterday. -

~fr. MARTIN. It was handed to the Secretary yesterdny. 
The WrrNEss. It is a green-covered book of the character of 

the one I hold in my hand. That is the only docket. It is 
calleLl a docket, but I should call it an argument list, using the 
phraseology we are accustomed to in; Pennsylyania, or a cal­
endar. 'l'hat -n·as prepared for the court, and as we met in 
October it was in my hands probably some time about the mid­
dle of September; and on that list--. 

::Ur. C LBERSOrr. Let the second question be read. 
The PRESIDENT pro tempore. The second question sent to 

the desk by the Sena tor from Texas will be read by the Sec­
retary. 

'l'lle Secretary read as follows: 
State fully the cases in the docket and if the Lighterage case _ was 

shown by it. 
The WITNESS. On that document, or argument list, on page 

12 and No. 38, appears the Baltimore & Ohio Railroad Co., peti­
tioners, the Brooklyn Eastern District Terminal,-John Arbuckle, 
arnl Williaru .A. Jnmison, intenening petitioners, against the 
United States, as respondent, by the Interstate Commerce Com­
mission, 1.1,ederal Sugar Refining Co., intervening respondents. 
That is the so-called Lighterage case, spoken of sometimes as 
the Sugar Refinery case. On the opposite page to that there 
appears this, after gi·\ing the date of filing in the Commerce 
Court: 

To set nside an ordee of Interstate Commerce Commission affecting 
lighterage charges on sugar in and near New York Harbor. 

'l'hat appears on that, but I Yenture to sny that it is in rather 
nu obscure position, and a person would have to know where 
lle was bunting and what he was looking for to find it. 

Mr. CULBERSON. Unless it be shown to him. 
The WITNESS. Yes, sir; unless it be shown to him. 
Q. (By l\Ir. Manager STERLING.) Now, that <locket did not 

come to your table until the 15th of September ·:- A. I do not 
know ju t what time in September. 

Q. You lmow now, do you not, that Williams knew something 
about the Lighterage case before that ?-A. I do not know that 
he did. . 

Q. Do you not know that the notes taken by Mary Boland on 
the 5th day of September, 10 days before you got that, gave the 
substance of a con\er ation which Williams had with Boland, 
where he told you about the Lighterage case?-A. I do not 
know the date of Mary Boland's notes. I do not know the date 
when that docket was in my hands in September. 

Q. You ay about September 15.-A. I do not. 
!.\fr. WORTHINGTON. I certainly think the manager does 

not want to mislead anybody. Those notes are in e\iclence and 
the tlates avpear, the 18th and the 2 th of September. They 
are in e>idence. 

Mr. ~lanager STERLING. I should like to suggest to counsel 
that he will not take that for granteu. It is not my purpose to 
ruislead anybody. • 

1\Ir. WORTHINGTOX. I so stated. 
Mr. Manager STERLING. I object now to counsel interfer­

ing in this examination, because he can correct any of the mis­
takes I make when I am through. [To the witness:] You 
think perhaps Williams got his idea about the Lighterage case 
from Boland ?-A. I say that is one of the guesses which I 
would make with regard to it. 

Q. Do you base it on the fact that there is something in Miss 
Boland's notes about the Lighterage case?-A. In part; res. 

Q. The notes purport to be a statement made by Williams to 
Bolancl and not by Boland to William. about the Lighterage 
case, do tlley not?-A. I " ·ill not ::my what tllof"e notes imrport 
to state. · 

Q. So if the notes indicnte nnytbing it is thnt \Yillinms ga\e 
inforwation to Rolnnd iustea<1 of Boland ~iving informatiou to 
\Villiam. ?-A. I Jl:t. · no .iuu;!mP.ut on wliat the notes say. 

Q. Assuming that that is· the fact-­
Mr. POMERENE. l\fa President--
The PRESIDENT pro tempore. Does the Senator from Ohio 

desire to propound a question? 
l\fr. POl\IERElU.iJ. I desire to propound a question. 
The PRESIDENT pro tempore. The manager will please 

suspend for a moment. The Senator from Ohio presents the 
following question, which will be propounded to the witness by 
the Secretary. · 

The Secretary read as follows: 
If the fact that the difference in your and Williams's position in 

the community would give · you more influence than Williams had in 
conducting negotiations with l\Iay and his corporation associates, did 
it not also occur to you that your judicial position would also help to 
influence them in that transaction? 

The WITNESS. I should answer that no. I had no idea that 
my official position would enter into the question at all, by 
reason of what I have stated. 

The PRESIDE:NT pro tempore. The manager will proceed. 
Q. (By Mr. Manager STERLING.) Williams was in your 

office two or three times a week from the 31st of March down 
during that summer, was he not?-.A. I would not fix the 
number of times a week. 

Q. How often ?-.A. He might ha\e been there once a week. 
Q. Ancl sometimes oftener?-A. He might have; yes. 
Q. Do you understand that May knew that you had a finan­

cial interest in this transaction ?-.A. I assumed that he did. 
That I had a financial interest in it? 

Q. Yes, sir.-A. I assumed that he did. 
Q. Did you invest any money in the enterprise?-A. I did not, 
Q . Did you expect to, at any time?-A. I did not thiuk - it 

would be necessary. 
- Q. Your idea simply was to get an option and then sell it at 

a profit?-A. That is a very familiar way of dealing with 
matters up there. • 

Q. I am not asking about the custom.-A. That was my i<lea. 
Q. So all you did was to intercede with l\1ay, Brownell, and 

Richardson for this dump?-A. I am not going to adopt that 
word. 

Q. Do yon say that you did something else?-A. I did not 
intercede with anybody. 

- Q. Oh, well, what word would satisfy you, Jndge?-A. I '"''ill 
not suggest 

Q. Did you do anything then except writing letters and tele­
phoning and making per onal visits to these three officials of 
the company that .owned this dump? Did you do anythina 
else?-A. I think not. That is, I do not remember that I did, 
except when it came to the sale of the property, or the at­
tempted sale of the property. 

Q. When you sold it to Conn what did you do?-.A. We had 
an agreement that I thought was going to be complete. 

Q. And that failed by reason of the fact that Conn's attor­
neys would not accept the title ?-A. They felt as--

Q. Just answer my question ?-A. I can not. 
Q. Well, did it fail by reason of the fact that they would riot 

accept the title?-A .. Yes; you may put it that way. 
Q. Did they suggest to you anything new about the title, when 

you had the conference with them, that you had not known 
before?-A. The matter came out when we met in Judge 
Knapp's office--Judge Knapp, of Scranton, I am speaking of­
the attorney for the Hillside Coal & Iron Co. I found that all 
that the Hillside Coal & Iron Co. would do would be simply to 
conyey their interest, and I anticipated that they were going to 
sell not simply that but whateyer right and title they had by 
reason of their operation of the Consolidated Breaker, and by 
Yil'tue of the fact that they were joint owners or tenants in 
common in regard to that. , 

Q . At that time had you prepare<.1 the option for the sale to 
Conn ?-A. No. · 

Q. When did you prepare that?-A. When we gathered at 
Judge Knapp's office? 

Q. Yes.-A. Yes; I think I had. 
Q. You had already prepared it and submitted it to Conn?­

A. Yes; and Mr. Conn, I think--
Q. Did the contract which yon prepared for Conn purport to 

warrant the title?-.A.. It did not. 
Q. You were not intending to convey to Conn anything except 

what you got from the Hillside Co: and Robertson in that con­
tract, were you ?-A. I contemplated making a valid sale. 

Q. Just answer my question:-A. I can not. 
Q. Was the contract which you prepared for Conn, selling 

him this <lump, of such a character as to warrant the title to 
him?-A. Yes; it was. 

Q. All of the titJe?-A. Yes. 
Q. Did it have any rwovi 'ious in it auont royalty to th<' E\er­

harts ?-A. It di<l. 
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Q. And the Brooke ~LR-nd 1Co.1-A .. ·The Everhu:nt interest was :Q. 1Yon 'know nc:>w, ·;without Iooki~g at the contract, that you ' 
practically included in that hy -general idesigna1:it'..ln. . · wern uot -undertaking it<> warrant against any daiins the.y might 

1Q. The coiltract :which ·yon prepared for Conn oover.ed all make, do you not?-.A.. I do not know that. 
those interests, did it not?-A. :I ·wg.nld not ;suy tllat, because Q. You dr-ew -the contract!-A. I <11d. 
the contract it .not !before me. It ·is in writing. Q. You spoke yesterday about this Robertson contract. Was 

•Q. It .co-.e-r~ Jit just .as the .option wJlich May Lillade to 'Wil- that the one that w.as rrecorded ?-A. Yes; tlle option from John 
liams .covered it·?-..A.. l can not tell yon; I nave not ·the -:eon- M. :Robertson .to Mr. Williams. 
:tract before me. .Q. You say you .did not record that?-A. I did not 'know any-

Q. You i·emember that :May provided in the option tllat1t -~s :thing -about its "being· recorded. 
subject to the royalty intenests of these :peo;ple~-A. I!Ie did Q. I understood you to say yesterday that it was acknowledged 
not;......-.- . by the grantee, acknowledged 1>y Mr. Williams, a.nd put on rec-

·Q. no you remember whether it said anything :about that?- ord.~A. The gra:ratnr::. .. ---" .· _ 
.A. rt said on _all <Sizes .oahove pea -there would have ;to be ·roya1tr. Q. By the grantee it was acknowledged ?-.A. I understood so. 

Q. That is what they had been J>ayin_g -on·?-A. I .do not know , Q. I pr.esmne th~ purpose of putting that acknowledgment on 
about that. the:re <Was fo get it recorded; was it?-A. it did get it recorded. 

·Q. And the contract which :you l}repared for Conn _had the 'I do not know the""' purpose. ·:,.,~..--
·same provision ?-A. ·lt followed tbat same provision. · , Q. It is the rule there, -the s11me as e.-erywhere else, that a 

Q. So yo.u were conveying to Oonn just what you were get- paper must either be sworn to or ach.""llowledged in order to get 
ting from Mr. May, and -yo.u did nat intend to convey J.Ulything it on recerd.~A. Papers ha-ve to be duly acknowledged by the 
else, did you ?-A. 1 did not have anything else to -convey, but I grantor in order fo get 'On 'l'ec.ord. 
had a ·different idea -of what I ·wduld be able-to convey or what Q. Do y-0u say it is 1.i.Inited ±o the grantor?-.A.. It is. 
1\fr. Willla:ms -und I had been able to convey afte1· I had seen Q. Do you not think an aeknowledgment by some one who 
Judge Knapp. s~w the grantor sign the affidavit would put it on record ?-A. 

-Q. After that you -went to -Conn and asked :for this contract, Under some circumstances ..an affidavit may be made and record 
did you ?-A. That was alon_g "in l\farch. obtai,:Qed. r::-:- . ..,_ ... _~ - 4~· _ 

Q. March, 1'912?-A. Yes, ·sfr. Q. The purpose of recording it was just simply to preserve the 
Q. ·Why did-you do tha:t?-:A. :Because I wanted -to have t'he contract or e:vidence 'Of lthe contract, was it not?-A. As it _stood 

matter either go on, ,be concluded-that is to say, brought to it had a.bsolutely ·n.o .elfeet -of .that kind, if you wan that opinion 
an end-or-- · as a matter of law. · . . -'{-,. __ °,> ..... ...._ ......... • • 

Q. ·Was that after -Scraggs had told you about the investiga- Mr. WOR~I{INGTON. · Mr. President, I object to a continua-
1:ion in the Department of .'Justice?-A. 'Yes; it was. tion of this inquiry about why a paper was t'ecorded. It lias 

Q. It was .after that?-A. Yes. . already -appeared that it was recorded by William P. Boland, 
Q. You stated yesterday that you wanted to take it up be- and neither __ Judge .Archbald nor Mr. Roberts.on, the grantor, 

·cause you did not want to be a party to a ·contract where it Jmew .anything about :the matter. Tne manager js inquiring why 
would get the purchaser into a lawsuit. That was one of ti;e it was • ..recqrd;ed. ·The witness knows nothing of having it re-
1·easons ·why you took up this contract from Conn?-.A. I did corded, and b.ow could he? The managers objected to what ]J.e 
not think that the property was in a. .sbape or we had tbe title knew of-it and his _mental operation, and now they ask his men­
-to it that would justify us in going on and making a sal~. .ta1 .operation o,f William P. Boland, which I .submit is ve1~y 

Q. Then why, .after t;hat, did you make the option to John unfair . to the witiiess. ~ .... '° 

Henry Jones on the 6th of April ?-A. Mr. John Henry .Jones l\fr._ f.ianager STERLING. To save time, I will withdraw the 
never had-you .are referrmg to l\fr. Thomas Star.r J"ones1 . question. "·· . 

Q. I trunk that is right. You did thaf, did you not?-A. I did Mr. CULBERSON. I desire to ask a general question of the 
not roake a.n option, and I think I .explained yesterday how that judge. · :,.:,.... .,.- ...... ,.... ........... 
option came about. 'The PRESIDENT pro tem_pore. The Senator from Texas pre-

Q. 'You dictated the option ?-A. Oh~ 1 dictated the O,Ption. se!,}ts a' question which he wishes to propound to the witness. 
Q. And Williams signed 1t in -your _presence?-.A. He did. It w:ill be read by the ,Se~etary. 
-Q. That was on the 6th of ..April, after you had ta~en ~p the The Secretary read ,as follows: 

Conn contract, in -which you had .given him a.n option tor 10 · Dld it ever occur to · you, jn tasking -favors of railroad co.rpora-

ffi\ys at $25,000?-A .. Yes. . . . fh0e0~~~~~r~~co~~~~af~~~ :~! ;ift~~l~~~~~1r.h~!e ac~~~~:;0~~ 
Q. Why, "Judge, .did not the ·consideration of the title affect tiJ.e court under obligations to th.e litigants before ·the court? 

you then, just th.e same. as it affec;ted you with ..reference to The WITNESS. I never eonsciously a%ked .any favor of a rfill­
the. ·Conn -tit1e?-A. 1 !llink I expli;me?, o~ end~~avored to e~- road, either when I was a judge of the common pleas or ·a dis­
pl~m, that -yesterda~ ·m my examma~on lll chief. Tlle fa!k trict judge or a Commerce Court judge. I did not unde1·stand, 
with l\Ir. Jones leading t;'P t? . that ~pt-Ion ~as :hat he was ~0- Jn endeavoring to make . this .deal, that I wa.s .asking a favor. 
ta~e care of-th~ ~ntstandmg mterest m the Everbarts! and thut I was simply presenting a matter to them as a business propo­
ne1ther .Mr. Willi-ams nor ..myself would be r~sponslble -a;bont :siUon. 1 expected tbe.m to treat it in that way, and I .believe 
tllat. ~e spoke of doing that a.t first.by .makmg a deposit of: th~y did .so. 
·a -eertam proportion of the -opt10n price m case of sale . .in ~ Q. (By Mr. A!a.nager :STERLING.) Capt. May told you some 
b_ank fo~ the benefit 'Of. the Everba:rts. Aft~ some c.o~~dera- time .after the l~tter of '.March 31 tllat J:tichardson had been 
tion a:: <1i~ n?t agree 1:0 _it, a~d ·fiua.n;v i;he ~ption. was. ~oxded in there, did he noU~A. I think !be did over the telephone; yes. 
-the way it is. -worded, and it -was ll~ite~ to Mr. W1!11ams, be- Q. :pid he not tell you on the street that he had been there?-
ca~s~ ·the option .on;iy nuderto-ok to gt_ve ~ such a title a.s l\l_r. A. l do not tb,ink he did. 
Williams bad by virtue of the -pa_per which be had from . Capt. Q. What did he say was the result of their conference?-.A. I 
.l\Iay and from :Mr. Robertson. . do n-0t .think he reported what was the result of the conference. 

~·.:Yo~ d? not mean to -say .that lle was to .gwe $25,000 for I am sur.e lie did not. . 
Williams s mterest?-A. -Such mterest :as I had. Q Had he told you before that that he would have to see 

Q. So it covered. you.r interest just as much as tbough yon Mr. ·Richardson in ~egard to Jt?-.A. He did. 
had :signed it?-A. Oh, -yes. . Q . .And after he had seen him, did you not ask him what the 

Q. You say the reason you g~ve that opt10n to Jones was be- result was ?-A. I presume I did; but I have no remembrance -
cause he agreed to take the title and -take ~are of the Eve.r- about it. 
harts and the Brooke Land Co. ?-.A . . Ye.s, Sil'; becal.lse ·there ;Q. Did ,be not tell you that ~lr . .Richardson was not disposed 
was-- to part with the dump ?-A. He never did. 

Q. Wait, now. 'That answers the question_. The .contract .Q. Did .he tell you that he was disposed to part with it?-a. 
which was prepared for l\Ir. 'Ma,y -provided that he should He never did. 
take -care of those interests in the :v:ery same way, did it not?- Q. Did be never _give you any ~atis:f'.action about it?-A. He 
A. The contract speaks for itself. I will not _undeJ.·take to in- never reported of the matter finally. 
te1:P"ret it. Q. J)id you infer that Richards.on was not disposed to sell it 

·Q. Do · iYOlJ not think that the contract which you .prepared. after May .had see.n him and wben you found that .May would 
for Conn made him responsible .entirely for any claim that the not come .to any conclusion about it?-A. I did not know that 
Everhar.ts and the ·BroO:ke .Land Co. might make .or have .. ea-pt. May had se~ .him. I bad no iJ,lference about the matter. 
against this property ?-A. I :will not undertake to interpret Q. Did you not Ju~t -say that he told -you that Richardson had 
the contract without seeing it. been to Scranton and that he had seen him about it?-A. No; I 

Q. You do say that there was provision in the-re about their did not. . 
interests ?~A.. I do not bear .in mind all the provisions .of ;that Q. Pid he ever tell you that he had .bad a conference with 
contract. Richa-r.dson about it ?-A. He never did. 
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Q. Did you ask him 1f he had had the conference which he 

said he would ha Ye with him ?-A. I do not remember that I 
did. 

Q. Now, going back to the recording of this instrument, why, 
Judge, would not putting that instrument on record preserve 
the facts in the contract and be evidence of the contract?-A. 
That is a legal question, and I will take pleasure in answering 
it. Putting any document on record is simply to convey con­
structive notice. It has no effect to convey constructive notice 
unless it is, in the first place, a recordable instrument, and, in 
the next place, is put in such shape by acknowledgment or 
otherwise to be put on record. This contract never was put in 
legal shape to go on record, so that it was of no effect. 

Q. I agree with you, Judge, that it was not constructive 
notice. That is not the question. But did it not serve tq pre­
serve the evidence of the contract in case the original had been 
lost ?-A. It absolutely did not. 

. Q. Why?-A. Because the only way that it could do that 
would be by a certificate, and a certificate from the recorder of 
deeds of an unrecordable document would not amount to a piece 
of blotting paper. 

Q. Could not persons who were familiar with the conh·act re­
fer to the records to see what the contract providecl--A. Not 
where--

Q. And parties who were familiar with it testify that it was 
a correct copy of the original contract, and in that way would 
it not preserve the evidence?-A. Absolutely not, unless it was 
a recordable contract and was prepared for record in accord­
ance with the law. 

Q. Would it not tell the same facts whether it was on record 
legally or illegally?-A. It would not convey the same legal 
constructiye notice. 

Q. No; it was not a notice, and I am not talking about a no­
tice; but the facts that it contained would be just the same on 
the record whether it was recorded legally or illegally, would 
it not?-A. You are asking me for an opinion of the law, and I 
will give it. I say no. 

Q. Is not that simply a question of fact, Judge?-A. Abso­
lutely not; it is a question of law. 

Q. Well, we will leave that. Your name was not in the op­
tion which May gave to Williams, was it?-A. It was not. 

Q . You prepared the option from Robertson & Law to Wil­
liams?-A. From Mr. Robertson to Mr. Williams. 

Q. And your name was in that, was it?-A. It was only there 
as a witness to Mr. Robertson's name. 

Q. You were not a party to it at all ?-A. Not in terms; no. 
Q. In the papers, now, does your name appear in any of these 

t1·ansactions about the Katydid dump?-A. When I supposed 
we were going to make a sale to the Laurel Line-to Mr. Conn. 

Q. That was after you had gotten the option ?-A. After the 
option had been secured; yes. 

Q. And when you first took it up with Conn, then, for the 
first time, you put your name in writings ?-A. That was the 
first time that my name appeared.' 

Q. And after that was abandoned, then you ceased to put your 
name in the writings? You did not put it in the option to Mr. 
Thomas Star Jones, did you ?-A. I did not put it in the option 
to Mr. Jones for the reasons which I have given. 

Q. 4.nd your name was not in the Bradley contract ?-A. I 
never bad anything to do with the Bradley contract. 

Q. I am not asking you about that. Do you know whether 
your name was in the Bradley contract?-A. I really do not 
know. I never saw that contract and never heard of it. 

Q. You hav-e seen a copy of it, have you not?-A. I have not. 
Q. You heard it read before the Judiciary Committee, did you 

not'?-A. I think I did. . . 
Q. And you remember that your name was not in it?-A. I do 

not remember anything about it. 
Q. Judge, do you know whether or not in these transactions 

from the· 31st day of March for a year your name appeared in 
the contracts except in the letter you wrote to Mr. Conn and 
the contract to Conn ?-A. I think that is true. 

Q. Do you remember hearing Mr. Conn testify before the 
Judiciary Committee?-A. I heard his testimony there. 

Q. Do you remember that he testified there never was any 
written contract submitted to him ?-A. I believe he did. 

Q. You were present there at that time?-A. I was. 
Q. And had the contract with you ?-A. I do not remember 

whether I had the contract with me at that time. I think I 
did not. 

Q. You knew at the time that Mr. Conn was mistaken abont . 
it, did you not ?-A. I knew it when I came to look up the 
matter; yes. 

Q. Did you not know at the time that you had prepared the 
contract and that he was mistaken about it?-A. I knew I had 
prepared the contract; yes. 

Q . Did you correct him about it?-A. Correct him before the 
Judiciary Committee? 

Q. At any time, whether there or elsewhere?-.A. Not before 
the Judiciary Committee, certainly. 

,.Q. You did not correct him until about the time these pro­
ceedings had commenced in the Senate, did you ?-A. Oh, yes; 
well--

Q. Then, you sent word to him there was a contract, and he 
asked you to let him see it?-A. I met him one day upon the 
street; we ' talked on this point, and I told him that he was 
mistaken; that I had the contract, and would show it to him. 

Q. That was shortly bef<;>re these proceedings in the Senate?­
A. No; that was in the summer after these articles had been 
preferred and the impeachment had started. 

Q. About what time was it in the summer?-A. I should say 
along in August or September. 

Q. Judge, your first connection with the Marian Coal Co. 
proposition was when Watson came to you ?-A. Yes . 

Q. Refreshing your recollection, had you. not had a talk 
with Watson before Watson had been employed by the Bo­
lands--A. I had none--

Q. In which you suggested to him that he might get that 
work?-A. I do not know where you got that idea, because it 
is unfounded in any fact. 

Q. You say, then, that he came to your office one dav ancl 
told you that he had been employed by the Bolands ?-A. He 
came to see me-I could not tell exactly where-and told me 
that he had been employed to try to settle the Marian Coal Co. 
case with the Delaware, Lackawanna & Western Railroad. 

Q. Was not that in your o:ffice?-A. I presume it was; I do 
not remember. 
. ~· Do you remember what was ·said ?-A Nothing, except 
m Just that general way at that conversation, and the further 
fact that he inquired whether I was acquainted, and how well 
I was acquainted, with Mr. Loomis, and asked me whether I 
would not see Mr. Loomis and tell him that if he would call 
Mr. Watson in the case he was authorized to effect a settlement. 

Q. Who was .Mr. Loomis ?-A. Mi.., Loomis was a gentleman 
who lived in Scranton, with whom I was personally and socially 
acquainted, and who was at the time I .speak of vice president 
of the D. L. & W. Railroad, having offices in New York. 

Q. Had he any other position with the railroads ?-A. None 
but vice president that I know of. 

Q. And the Delaware, Lackawanna & Western Railroad Co. 
was the company against whom the Bolands, or the Marian 
Coal Co., had a suit pending in the Interstate Commerce Com­
mission ?-A. Before the Interstate Commerce Commission ; yes. 

Q. You knew that at that time?-.A. That was stated. 
Q. And also the Delaware, Lackawanna & Western had two 

suits pending before the Commerce Court at that time?-A. I 
did not know it at that conversation. I did not know, in other 
words, that they were interested in what has been spoken of 
here as the Lighterage case. I do not remember whether they 
were or not. 

Q. Did you not say in your answer to this article that you 
did know the ' fact that they had these cases pending in you!' 
court?-A. I do not remember what I say in my answer on 
that subject. 

Q . When was it that Watson came to you ?-A. As I have 
said to you just now, a day or two before I saw Mr. Loomis in 
New York. 

Q. Well, I want the time as nearly as you can give it.-A. 
I saw Mr. Lo9mis in New York on the 4th of August, 1911. 

Q . Had not Loomis been before the court arguing this very 
case shortly before that?-A. :Ur. Loomis? 

Q. l\fr. Brownell, I mean.-A. Mr. Brownell never appeared 
before the Commerce Court except in one case. 

Q. What case was that?-A. That was the Sugar Ilefinery or 
Light.erage case, which was disposed of in May. 

Q. When did he argue it?-A . . Why, I have my book here, 
I think. I am not sure whether I have it. 

Q. You heard the argument?-A. I did. 
Q. And it was in May?-A. It was in May. 
Q. The Dela ware. Lackawanna & Western was a party to 

that suit, was it not?-A. I do not remember that they were. 
Q. Was it a party to No. 38?-.A.. I do not remember. 
Q. Do you not know that the Dela ware, Lackawanna & 

Western was a _party both to Nos. 38 and 39?-A. You ask me 
for my memory, and I say I do not. 

Q. Do you say now that it was not?-.A. I do not; the record 
speaks for itself. 

Q. Are you familiar with the answer which you made to 
this charge?-A. Well, I was familiar with it at the time I 
made it. 

Q . Do you remember that you say in that answer that you 
knew that that railroad company had a suit pending in your 
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court?-A. I do not remember what I say upon that subjec1J Q. How m:my letteL"s did you write to Loomis?-A. I 'Chink 
in my answer. I wrote twO', 011 maybe I wrote-three; I am not sure a:bout that. 

Q. And that H had been argued! in your comrt already before Q. Did you do.that by reason of the fact that Watson came to 
that ?-A. I do not remember what I say in my answer; i1J you and asked you simply to speak to Loomis about it, so as to 
is tliere. .. give· him a favorable introduction ?-A. No ; that was by rea-

Q. You told Watson you would a: ist?-A. I did not speak to son of what followed on that. 
him in that way at all. He asked 'me to do this simple favor,, Q. When Phillips. cu.me to your house · you talked nt me 
which was simpiy to make :r way for him. I told h1m that I length ?-A . .Well, Mr. Phillips did a good deal of the- taJC:illg. 
would try to see Mr. Loomis, and I did. Q. And, he told you about the situatiou?-A. Yes. 

Q. You went to his office in' New York to see him ?-A. I did. Ci}. And told you that Watson wanted. $161,000' for the rump-
Q. Had you seen him before that?-A. I saw him when he 11 erty?-A. NO'; he did not say that. 

was in Scranton many times, but :I nev-er saw lllm upon this Q. What did he saiy?-A. As I remember, he mainly went 
matter before that time. over the troubles and difficulties that they hu.d! with the Marian 

Q. Why did you. not speak to him in Scranton about it?-A. ' Coal Co. and with Mr: W. P. Boland with regard to washing, 
The first time I spoke to· him in Scrrrnton was abeut three weeks cleaning, preparing, and sWpping coal andJ with regard to the 
after-- value of what there was left in tb.e Marian washery and the 

Q. Why did you not speak to him when you saw him in dump. 
Scranton without going to New York?~A. Why did l n<>t Q. Well, you did talk about the great difference uetween the 
speak to him? two parties to the settlement, did you n-0t?-~ . ..t.:ro; he sug-

Q. Yes; about this matter.-A. About this matter? ' gested tha.t there was a wide difference; 
Q. Yes.-A. I had no occcasion to speak to him about this Q. Did he tell you what that difference wa.s?--A. No; Ile 

matter b-efore Mr. Watson asked me. only SPoke about the little valne that there was; so sm:tll a 
Q. When did Mr. Watson come to you ?-A. I said about a value, as he considered it, in the remains of the Marian washery 

day or two before I aw Mr. Loomis in New York. that his company did not feel as though they could muke any 
Q. And that W'Us the 4th of August when you were in New offer with regard to it. · 

York?-A. Yes. Q. And you said yourself, then, to 1\Ir. Phillips, that the par-
Q. The same day that you saw Brownell and Richardson ties wePe very far apart and it did not look hopeful. did you 

about the Katydid culm dump-?-A. Yes. not?-.k. No; J do not tlrink r said that; l do n<>t remember 
Q. At the time Watson first spoke to you about it, do you say that I said that. 

that Christy Boland was not present ?-A. He was not. Q. D-0 you remember hearing Mr. Phillips testify to that?-
Q. Do you say that he was not present at any time when Wat- A. N0>; I do not remember hearing him. testify to that. 

son and you talked about the matter?-A. I do not remember Q. Did you make any remark of that kind ?-A. I would not 
his ever being present when Mr. Watson and I talked about the say that I did not. 
matter, and I am satisfied that I would remember ft if. he were, Q. You lrnew at that time that Watson hacl presented a propo­
beca use J:" remember quite distindly three or four times when sition of $161,000?-A. 1 remembered that l\I.r. Watson had men­
Mr. B'oiand came there and shut the door and was very secretive Honed that amount. 
in what he ~aid. Q. Did you understand that that was what he demanded of 

Q. Let me refresh your recollection, Judge. When Watson was th~ railroad company?-A. I understood that that was the claim 
in your office talking about the settlement of this matter--A. that he was retained to present. 
You mean the first time? Q. So you kn~w. then, after the talk with 1\Ir. Phillips, what 

Q. Any time. Did not Mr:. Boland come in: on account of a the difference between the parties was, did you not ?-A. I h-:new 
telephone call, or for any other reason, and did you not say to that there was a wide difference; yes. 
him then, ''Now, I tmclerstand that you have employed lUr. Q. When did Watson first tell yon that that claim was for 
·watson in this matter, that he is to dispose of this property 161,000?-A. Well, I can not tell you whether it was the very 
nnd settle these suits for $100,000, and that his fee is to be first time-I do not think it was-I think it was at some inter­
$5,000.,, ?-A. I do not remember l\fr. Watson and Mr. Boland! view which I can not specifically fi.~. · 
eT"er being· together in my office. I never remember, of course, Q. How is tha.t?-A. I can not specifically fix the time when 
any such conversatioll' as you suggest. he said that. 

Q. When was it that Phillips came to your house?-A. I Q. It was on September 27 that Loomis wrote you that he 
think the very last day that I was in Scranton before coming found there wa.s very little, if any, prospect of reaching n set­
down bere to attend the October session of the Commerce Court. tlement in the case owing to the great difference of oJ.)inion as 

Q. He cmne to your house at your request?-A. Not at my to the merits of Mr. Boland's claim. Then you answered the 
request, as I remember, out by apJ.)ointment. next <fay, did you not?-A. If my letters are there I did· r do 

Q. Well, you asked for the appointment, did you not?-.A.. r not remember the date. ' 
think, when I refresh my mem0ry in this respect by what he- Q. Ir is dated September 28, and says: 

MY DEAR Af.a. Loo~ns: I am very sorry to have your letter: st:l.tin" 
that you have not been able tcr effect a settlement with Mr. Boland. I 
trust, however, that the mutter is still n-0t beyond remedy. And it I 
thought that it would help to secure an adjustment, 1i would offer my 
direct services. 

himself has testified, that there· was some telephone commnnica­
tion between him and m~- with regard to seeing him in the 
morning, which was Saturday, and he wanted to fix it in the 
afternoon. I told him that that was the time when I took my 
Saturday '\Yalk. It \\"US then put over until e\ening, and he 
came to see me at my house. Do yoa remember writing that letter?-A. I wrote that letter. 

Q~ And you in-vited. the com-ersa.tion o\er the telephone, did Q. And that is, after you knewr after Watso~ h~ told yon, 
you not-you called bim up?-.A. I do not remember whether I that the claim was for $161,000?-A. That certainly is. It was 
caned him up or whether he called me up. 

1
, also after Mr. BOland had seen me two or three times and im­

Q. Why would he call you up, Judge?-A.. He would call me portm:ed me to· see whether something could not be done about 
up only in case it ha:d been suggested by Mr. Loomis oi- Mr. the matter. 
Reese or some officer of the com11any. Q. Judge, why did you put that in your answer?-.A.. Why did 

Q. Do you· know whether that· had happened?-A. I do not I put what in? 
remember. Q~ ;why did you tell about the Bo lands being to see you? 

Q. Had Watson at that time seen you in regard to the mat- 1

' Did ~ ask; you anything about that? Didi you understand my 
ter?-A. As I say, h'e saw me just before r saw .l\fr. Loomis. question to eall for any answer about the Bolands?-A. Well, I 

Q. Well, he came OTer th-ere and you talked at some length ans~ered it ~n that way. , 
nbout this matter·?-A. Yes; when Mr. Phillips- c.ame there, you Q. Why di<I you da ro?-A. Because I wanted that fact 
will remember, it was nearly two months after I had seen Mr. brought out. 
Loomis. Q. Because you want to impress Senators with the idea that 

Q. It was just before you went to New York, then, when you ~e B'-0Iands wer~ trying to- impose on_y~u, or something-ef that 
saw Loomis?-A. You mean that I saw Mr. Phillips. kind; was thai; it?-A. lI do not put it m tha.t waiy; I want to 

Q. Yes.-A. Oh, no; I do not see why you suggest that. give· them t:Ire facts. 
Q. I am not suggesting it; I am just asking you.-A. It cer- Q. I shall i:nsist, Judge, that you confine your answers· to my 

tainly was not. As I say, r saw Mr. Loon:rls on the 4th of Au- questions.-A. I will try to do so. 
gust, and the time that Mr. Phillips was at my house was on <Q. Then, after thuf, you wrote us follows: 
the 28th of September, along in the very la.st part of September. 1\fY DEAR MR. L-0oms : I understand tl'lat there has been a. suggeS1-

Q. Had you written any Iette1·s to Loomis p~ior to the time . tlon that Mr. Watson meet you and possibly also Mr. Truesdale; and 
W tso c ? A I d t all th l tt Th · that Mr. Watsan: ha:s written asking f'or· an appointment. It seems t"' a n ame over.- · 0 no rec · e e ers. ey are me, if i may be permitted to sa,: so, that this iH a very good i-Oea. It 
In- e>idence, and I recall that I wrote those letters. will give you an opportunity to discuss the Boland cl:llm with Mr. Wat-
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so;;t ttlpgn it somew!tat difi'errnt basis than Col. rhinipsi courd; 1'1!present• 
iru! he: co 1 (I~ ru~eQ.t. 

1 have little doubt: f:lut that tt will apjlear so fo you, and rt may he 
altogetber unneeessa:ry foll' me to write a.bout it. But I am s.ure· you 
will not take it amiss to have me do so, and I s-halt )lope that Ii. settle-

i
inent may yf?t be r-eached m that way. There is nothing like a pNsena1 
ntervie-w to b1i.ng a,boQt such a result, . 

Yours, ve1·y tl"Uly1 R. W. ARCHlLl.LD. 

That lette1· is dated October 3. Tb.at letter did bring a per­
sonal inter·dew1 a.kl it not?-A. I tlnde~tood it did. 

Q. It got Truesdale e.nd Loomis and Phil'.lips und Reese, all 
officials o~ th.is (:qmpa.ny, t9pether in Scranton to folk 0Y-e1* Ute 
mutter with 1\11', Watsont cud i not1-A. I do not know about 
that. I was not pxesent. I was he-re- in Wa.shlngton when that 
letter was writtei1. 

Q. You did know that they had a confe:renre7-A. 1 hn.YA 
rumrcl in the course of this proceetling that there- was u con­
fer-ence at that time. 

Q. Who was Mr. Truesdale~.A.. :Ur~ Tmesdale bas been. h~re 
on the stand.. He is president of the- Delaware. Lackawanna & 
Western Uailroad. 

Q. And 1\fr. Loolnis ts vice president ?<-A. I think so. 
Q. And '.Mr. Phillips is superintendent m the coal property?~ 

A. General manager of the coal company. 
Q. And what fs: Mr. R~'s position 7-A. I think Mr. Reese 

ts local attor-ney. 
Q. That conference oceurred on the- 5th o-f October, di<I U 

not 1--A.. I do not know; I was here; I was not in Scranton:. 
Q. You were in Washington?-A. I was. 
Q. On the 6th you got- a telegram from Watso-n, did you 

not ?-A. I think 1t was the 6th. 
Q. Asking you when he could meet you in Washington,, and 

yon wired back "almost any time" ?-A. Yes. 
Q. Did he wire you to meet him at the Raleigh Hotel 7--A. 

He wired that he would be at too Raleigh.. 
Q. A.nd: he got here on the 7th 1--A. He- got here- on Saturday, 

the 7th;. yes. 
Q. He told you, did he not, that he had had: this conference:.­

A._ I do not remember whether he told me, but I presm:ne very 
likely he did. I d.o not see how- we could be together without 
hls saying tha tL 

Q. Wby. did he come to see you after the con.ferenee· in which 
these railroad officials had told him that th.ere was no ob-!eet in 
carrying on negotiations any further? 

Mr. WO-RTH1NGTON. That is anotl'ler question, Mr. PTesi­
dent, involving what was in the mind of some one else. You can 
ask what he said. 

1\1r~ .Manager STERLING. I will pnt it in tnis form: Wfiat 
reason did Watson give you for coming: t0: Washington to see 
you afte1· the conference with the railroad officials't-A. Mr. 
. Watson told me tha.t the Bolands were not eontent unless: he 
cam~ down here to see me to asc.ertain whether any.thing, fur­
ther could be done. 

Q. What did you tell him about iH-A. I told him I did not 
see what could be done further. 

Q. You went t<> the Raleigh Hotel ?-A. r d'icl. 
Q. And_ you were standing on the sidew-alk in front of the 

hotel waiting when he carnet-A. No; I was in the lobby, I 
think. JUy remembrance is tna:t I wa:s in the lobby. 

Q. Is Watson mistaken about that?-A. I would not unde-i·­
take to say whether he is mistaken about it. I am just giving. 
you my memory 

Q. Do you remember what his testimcmy was?-A. I du not. 
Q. It was that you were waiting outside; that he came there 

to. see you; and tbat you went to~ther to the Commerce Court 
building ?-A. l\Iy remembrance ab.out it is this way--

Q. Wait. Do you remember Watson's testimony to tbat 
effect '>-.A.. I do not. 

Q. NQw, refreshing your recollection in that way~ is not that 
tlle fact about it, Judge?-A._ It is not. The fact. as I remember 
it. is that it was a very cold, sto1~my day. He came in about 
half past 1. I went down tllere and sat in the lobby of tlle 
Raleigh, and waited_ until he came in. 

Q. Did he ten you what had been said at the conference?­
A. I have not any memory about the matter. 

Q. Did he tell you who was present ?-A.. I . do not remember 
that he told me anything· about it. I only say that I assume 
that he must have done so. 

Q. Rut you ha -e no re_collection of what he said ?-A. I have 
not. · 

Q. Why is it, Judge, that your recollection_ ab-Out that incident 
and about the question as to whether or not Christy Boland 
talked to you about the $100,000 is not clear, when it is so very 
clear in regru'd to some other things-? Do y0u know?-A. If 
yeu wm giye me- the pbifo-sopby of lifE!'. I will teU you why 
people can remember some things and some things they can not. 

Q. It is true, J'nd'ge, that people remember the more important 
ineidents of a transacifon rathe1• than the trivi:a1: ones, do they 
not ?-A. They remember more clearly where they are them­
selves tnterested in n:uitters than where they are simply inter­
ested for others. 

Q . Who owned Packei.·· No. 2,. ludge?-A. I understood that it 
belonged to the Girard estate in one sense, bnt was u:nd'er Jease 
to the Lehigh C0c1:1 Co.t .. o-r eovered nt least by a. ]ease which 
runs: out this ye.ar. 

Q. And the Lehigh Coal Oo. is a subsidiary of the Lehigh Ya!~ 
ley Railroad Oo-. r-A. I have always tmderstood that tllere was 
a close connection between the- two. 

Q. 'Wl1at otlidal J)OSitlon does Mr-. Warrin.er· hold in those 
corporations ?~A. Mr. Warriner at that time, as I unde:rstoo-d 
was general eupe:r-fntendent o:t the coal company. ' 

Q~ And where- was his piaee or business?--A.. In W'ilt:es-
llarre. · 

Q. How far ts that from Seiranton?-.A. Aoout 20 miles. 
. Q. You went. to see WarrineJt,. did yon not, in behalf of 
Packer No. 3.?-A.. For the pll:rpose of endeavo-ring to sec-ure 
Packe:u No. 3. 

Q~ At tll:at time you and one of the Joneses and rome other 
gentlemen were- about to. orgnniz~ a eo:rpornti@n to handle that 
property?-A. If we Se€U~ that lease we expected to organize 
a crunpany to- wash the dump. 

Q. Do you remembe1· the .capital stock Q:f the corpo.ration "!'­
A.. I think it was t0o b-e $25,000. 

Q. Was any of it to bt: :paid in 1--.A. 'Fbe- money for that 
purpose was to be obtained-~ 

Q. .Just answer my qnestfon:.-A. I co-uld no-t tell you. We 
would pay it in if it was necessary. 
~ Q. Yo-u expected t<> get th~ money from 1\fr. Farrell, of 

New York?-A. That was the arrangement. 
Q .. 1\fr . .Jones had te-ld' you he could get it in that way~A. 

I. think I had seen l\Ir. Ffil'rell myself. l kn-ow I did see 
In:m before the matter was consmnmatetI. 

Q. At the time you planned this· it was not the purpose ot 
the stoekhoJ:dera or organizers oi this company to put up an:y 
m-0ney ?-A. We would n-0t put up any money unless we had to-. 

Q. Well,. what did Mr. Warrme:r- tell you?-A. About leasing 
that Pl'UPerty? · 
. Q. Yes.-A. He said he thought the company would be wiil'­
mg t°' lease the property. 

Q. He told' you on what terms?-A. He spoke of th-e term . 
Q~ And ycm went back and reported te> your associates, did 

you not 't:-A. I did. 
Q. And then you had a conference with l\fr. Farrell, of 

New York't-A. I think this cenfe-rence with Mr. Farrell oc­
cnrred after that; yes . 

Q. In which be agreed! to put up all the money necessary to 
operate the dnmp ?-A. To put up enough to build the washery. 

-Q. To put- up $25,,000?--A. Yes; fully that. 
.. Q. ~,he. was to ge! a ~er~ain per cent of the profits, be­

sides his- mterest and his prmc1paI back ?-A. He was to get a 
q~arteli of the profits, and be secured by a m-0rtgage upon th:e 
lease- and the property, the washecy, whate-v-er it was. 

Q. ~For his principal and interest?-A. Yes; for his principal 
and mterest, and to get back the principal' a:nd interest at so 
much a ton. 

· Q. What interest were you to have in the profits ?-A. The 
inte:rests were divided around .. l\fr. Bell and Mr. Petersen were 
invited in. They were associated together in other matters. 
and they were given a certain interest. l\:Ir. Jones told me h~ 
was obligated: to Mr. Hellbut to a certain extent and also to . 
lUr. Howell Harris, and they were given certain interests and 
after deducting those interests what was Ieft was divided be- -
tween Mr-. Jones and myself. 

Q. How mueb was that?-.A.. I do not know whether I can 
remember the different things. I think 25 or 26 -per cent~ that 
is to say, l\Ir. Jones and I were to get a quarter of wru{t tlle 
company got. 

Q. Was not the stock to be divided equally between you and 
seven o:r eight other.gentlemen?-A. Oh, no. 

Q. A11yway, you an~ .Mr. Jones were to get a fourth or a 
little over a fourth?"--A. Not a fourth of the profits of actually 
washing the dump, because a quarter of that was to go to Mr~ 
Farrell. 

Q. You were to g,et a fourth of the balanc~ ?-A. About a 
fourth of the baiance ; yes. 

Q. Why were you to have any interest in that stoek?-A. Why 
not? 

Q. Well, why not, after- you had gone to see Mr. Warriner-; 
is that your idea ?-A. I see no reason why, after organizing 
that Ce}mpuJi!y, that enterprise, I was not entitled to a share. 

· It would be very str_,ttnge if I did no-t have a share. 
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Q. Why ?-A. Because I was instrumental in part in organiz­
ing the company-getting it up. It was in part my scheme and 
part Mr. Jones's. 

Q. And instrumental in acquiring the propeTty ?-A. To a cer­
tain extent; yes. 

Q. Was it not entirely due to you that you acquired this prop­
erty from Mr. Warriner ?-A. I do not think so. 

Q. Did anybody else than you see Mr. Warriner?-A. No; I 
saw Mr. Warriner. But the property was not obtained alone 
from Mr. Warriner. 

Q. Who else did it come from ?-A. The main thing bad to be 
arranged with the Girard estate. 

Q. Who arranged that?-A. I endeavored to, and did in part 
with my nephew. 

Q. And you did all that was done in reference to acquiring 
the property, both from Mr. Warriner, of the Lehigh Valley, and 
the Girard estate?-A. I did, except so far as an application was 
jointly made by myself and my associates to the Girard estate. 

Q. And who made it?-A. I drew up that form. 
Q. And all of you signed it?-A. They all signed it. 
Q. So all that anybody, except yourself, did with reference to 

getting this property from the Lehigh Co. was simply your 
associates signing the application which you had drawn after 
you had been to see the Girard estate and after you had seen 
the Lehigh Valley people?-A. The application was made to 
the Girard estate--

Q. Answer my question.-A. I do not think I can. 
Mr. Manager STERLING. Let the question be read. 
The Reporter read the question. . . . 
The WITNESS. All that was done in regard to the acqms1hon 

of it directly was done by me. 
Q. (By Mi: Manager STERLING.) And it was as a con­

sideration for your services in getting this property from the 
r.ehigh people that they gave you a one-half interest in one-
fourth of the profits?-A. That is not so. · 
. Q. Well, what other reason was there?-A: The matter was 
arranged between Mr. Jones and me, and it was l\Ir. Jones and 
myself that determined what inteTest Mr. Peterson and Mr. 
Bell should have and what interest should be given to Mr. 
Hellbut and Mr. Howell Harris. 

Q. Then I will put it this way: You kept such interest as 
you did keep and it was conceded to you ~Y Mr. Jones .by 
reason of the fact that you had seen l\Ir. Warrmer about gettmg 
the Lehigh Valley Co.'s interest?-A. That is not so either. 

Q. What is your idea about it?-A. l\Ir. Jones hnd I talked, 
of course, about the organization of this concern, and the ob­
taininO" of the dump, and we had to make a practicable con­
cern. 

0
We had to have somebody to operate it, like Mr. Petersen, 

and somebody who could assist in the organization and in the 
carrying on, like l\Ir: Bell, so we arranged ~ith them t_o C?me 
into the company so that we might. have a smtable orgamzation. 

Q. You gave them an interest because you would have some­
body in the company who could operate it?-A. Yes. 

Q. Yon got into it because they wanted somebody who could 
go to the railroad companies. Now, is not that the long and 
short of it?-A. No; it is not. I did not get into it. They are 
the ones that got in. . 

Q. Anyhow you did perform that .part of the service?-A. I 
certainly did. 

Q. You never did put up any money, did you ?-A. The matter 
bas never been disposed of. 

Q. Why did yon not finally c1orn up that deal, Judge?-A. 
Because the Girard est.tte had never arranged for the lease, the 
renewal of the lea se, wllich expires this year. T·hey were not 
willing, I nm informed. to make any arrangement with anyone 
outside until that llnd been determined. 

Q. Let us go to the 'Varnke case. As I understand it, l\Ir. 
Warnke was operating a dump un<ler a lease from some railroad 
company. Wllat railroad company was that?-A. He was not 
operating a dump---

Q. He had been--A. (Continuing.) From any railroad·, as 
I remember it. 

Q. He ll::ul been. Wha t dump had he been operating?-A. I 
can tell yon only in the vaguest way, because I have never seen 
the i1ro11erty and only know what he said. I will give you 
what he said. 

Q. \Yell , JlUt it in tlrn t way. Judge. Just so I ha-ve your in­
forma t ion on the subject.-A. I understood from him that about 
two year before tlrn t he lrnd been operating und.er a lease. I 
think that le.1se waR to a mall" lJy the name of Bael' Snyder, 
and that he lrnd taken :111 as ignrnent from this party, and, 
among oilier things, that included underground workings and 
also a washerj·. 

Q. But the lease was made by the Philadelphia & Reading 
Coal & Iron Co., was it not ?-A. To whom 1 

Q. To the gentleman who assigned it to Mr. Warnke.-.A. I 
do not know. I know that ultimately the Philadelphia & Read­
ing Coal & Iron Co. had control of the situation. 

Q. And that company is a subsidiary of the Philadelphia & 
Reading Railroad Co. ?-A. I have always understood so. 

Q. There is another company by the name of the Reading Co., 
which owns all the stock of qoth of those corporations ?-A. I 
know nothing about that. 

Q. Whom did you go to in the interest of Warnke?-A. I 
went to l\Ir. Richards. 
_ Q. Who is l\Ir. Richards?-A. 1\Ir. Richards, I think, is gen­
eral manager or nee president, or something or other, of the 
Philadelphia & Reading Coal & Iron Co., he having charge of 
their operations in Schuylkill County. 

Q. And you went to him because 1\Ir. Warnke had been 
operating under a lease which had been made and which had 
been assigned to 1\Ir. Warnke?-A. Yes. 

Q. By the original lessee ?-A. Yes. . 
Q. Where did Mr. Richards live?-A. At Pottsville, Pa. 
Q. That was 80 miles from Scranton ?-A. About that. 
Q. And you went up there to see him after you bad made an 

appointment with him over the phone or by letter?-A. I went 
primarily to Pottsville to see my nephew with regard to the 
leasing of Packer No. 3, and in that connection I arranged with 
Mr. Richards to see him upon that visit. 

Q. On the day when you went to Pottsville, 80 miles from 
Scranton, you had two coal-dump deals on hand, had you?­
A .. If you want to put it that way-oh, no; I did not have any 
coal-dump deal with Richards. 

Q. It related to Packer No. 3, did it not?-A. With Mr. ~tch­
_ards? 

Q. No; with your nephew.-A. Yes; that. But I did not 
have two culm-dump dep.ls on my hands. · 

Q. What was the character of the transaction with Mr. Rich­
ards? It related to a culm dump, did it not ?-A. Simply to see 
whether he would not reconsider the decision he had made with 
regard to Warnke. 
' Q. It was with reference to a culm dump, was it not?-

A. Yes. 1: 
Q. And l\Ir. Warnke told you that if you did not succeed in 

getting him to continue the lease, to see if you could get the 
Lincoln dump ?-A. Yes. 

Q. And · Mr. Richards told you he would not reconsider?­
A. Yes. 

Q. And they had given their final answer to Warnke?-A. He 
brought a bunch of papers, quite a bundle of papers--

Q. Just answer my question, please.-.A. Yes; you are right. 
Q. Then you went home and told 1\fr. Warnke the result of 

your trip?-A. Yes. 
Q. And suggested to him that you could get him a dump be­

longing to the Lacoe & Shiffer Co. on the Delaware & Hud­
son ?-A. No; absolutely not. There is not a particle of fact in 
either of those statements. 

Q. Did you not suggest that to him at any time?-A. I dill 
not. 

Q. Who did ?-A. The only suggestion tllat was made and the 
only way that Warnke came in in connection with that was that 
Mr. John Henry Jones tried to sell that at fir t to the Central 
Brewing Co., and the Central Brewing Co. sent Warnke there 
to see the dump and pronounce upon it. 

Q. How did he come in connection with you- in regard to the 
matter?-A. The Central Brewing Co. would not buy it. 

Q. Well, that had not anything to do with his coming to you 
about it. How did he come to come to you about it, or did you 
go to him ?-A. With regard to that fill? 

Q. Yes.-A. Because I had these letters and options with Mr. 
Berry 'Yith regard to it, and had the disposition of it practically. 

Q. Can you answer the question as to how you and Warnke 
came to meet with reference to the gravity fill; did he come to 
you or did you go to him ?-A. Mr. Warnke came .to see me 
about that. 

Q. How did he learn that you had it?-A. Through Mr. John 
Henry Jones. . 

Q. And that was after you had failed to get the Lincoln 
dump?-A. Well, ·1 do not remember whether it was or not. 

Q. What is your best recollection about that?-A. I could not 
tell you about that. 

Q. It was not until after he found be could not get the Lin­
coln dump or a continuance of his lease with the Reading peo­
ple-r-A. I would not be sure of that. 

Q. Tlrnt he undertook to buy the Lncoe & Shiffer dump, was 
it?-.A.. I would not lJe sure about that. It may be so. 

Q. Anyhow, he bought the Lacoe & Shiffer dump ?-A. No; be 
did not. 
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Q. Well~ his company, the Premier Coal Co.-A. The company 

which was organized. He got l\fr. Swingle and his brother-in­
Iaw, and Mr.--

Q. Judge, the Premier Coal Co. bought it?-A. The Premier 
Coal Co. bought the fill. 

Q. And Mr. Warnke carried on the negotiations with you?­
A. He did not. 

Q. Did he not come to see yoll about it ?-A. He did: 
Q. What was said and done?-A. He suggested that he would 

like to buy that dump. He knew what the price was as stated; 
I think at tllat time i\lr. Berry had offered to dispo....~ of the 
dump for $6,000 cash. l\Ir. Warnke could not raise that 
amount. He had $2,()()(). He wanted to make an arrangement 
by which the $2,0-00 would be accepted and the balance paid by 
a royalty arrangement. · 

Q. Why did he come to you in regard to it ?-A. As I say, he 
knew that I had the arrangement with Mr. Berry in regard to 
the disposition of it. 

Q. Is it not true that at that time your option from Mr. Berry 
had expired ?-A. Tbe written option, yes; but not the verbal 
arrangement with him. 

Q. You remember Mr. Berry testified the other day that at 
that time the option had expired ?-A. I heard his testimony. 

Q. Was not that true?-A. It is not true. I made the ar­
rangement finally by which the parties were brought together. 

Q. Yes; finally; but under your option agreement with Mr. 
Berry, who had the matter in charge, they were not bound to 
let you have it at that time't--A; That is very true. 

Q. That is true?-A. Yes; that is very true. 
Q . Anyhow, they bought this Lacoe-Shiffer dump?-A. Yes; 

'the Premier Coal Co. did. 
Q . And after that they gave you a note for $510; after you 

had been up to see ,Mr. Richards at Pottsville, and aft~r you 
had talked with Mr. Warnke about the gravity fill, then it was 
they gave you this note for $510, was it not?-A. In matter of 
time, yes; but there was no connecticm at all between them. . 

Q . I am not asking you about that.-A.. But you put. that m 
your question, and I do not propose to answer the question that 
way. . 

1 Q. Well we will see. Was it after you had been to Pottsville 
to see M~. Richards, and after your transaction with Mr. 
Warnke in reference to the Lacoe & Shiffer dump, called the old 
grini.ty· fill, that they garn you this note?-A. In the matter of 
time, yes. · 

Q. That is all the question relates to-the matter of time.-
A. I do not so understand the question. _ 

Q. And you went to the office to get the note ?-A. The note 
was sent to me at my office. 

Q. Why did you go to get it?-A. The note, when first drawn, 
was not correctly drawn. It was drawn to my order instead 
of the order of the parties t;llat were to indorse it. 

Q. You mean the note was made payable to you or orde1'.­
A. It was made payable to my order. It did not have their 
indorsement. 

, Q. They signed it, did they not?-A. They signed it after 
my indorsement. That would not make bankable paper-not 
with us. 

Q. So you objected to that note because it was made payable 
to your order?-A. Yes; because it was not made properly; · 

Q'.' Legally it was a good note ?-A. Leoaally it was a good 
note ; yes; but it made me the first indorser instead of them 
being ahead of me on the note. 

Q . So you hn<l it made out to the company and signed by 
them ?-A. I had it made out to these individuals of the com­
pany who were to be the indorsers. 

Q. And signed by them ?-A. And they indorsed it. 
Q. Then you indorsed it and got the money ?-A. I negotiated 

i t at my bank. 
Q. How many times did you go to their office to get this?­

'.A. Once. 
Q . Did you not go twice ?-A. I do not think I did. 
Q. Did you not ask for the money the first time?-A. No; I 

had a talk over the telephone uncl it was arranged that they 
would give a note. 

Q . Do you remember the testimony of Mr. Kiser ?-A. I do 
not remember the testimony of Mr. Kiser. 

Q. Do you think he is mistaken about your having come 
there twice ?-A. I will pronounce judgment upon whether he is 
mistaken or not. 

Q . You did not in\est nny money in any of these schemes, 
did you ?-A. I do not know what sehemes you refer to. 

Q. I will say the old ~vity fill. Did you have any invest­
ment in that?-A. I iuYe ted no money in that. 

Q . You did not h~n·e to put up any money with ~fr. Berry in 
order to get the option ?-A. I did not. 

Q. And be simp.ly gave yon a certa.in length oi time within 
which you could say whether you would take it or not ?-A. He 
gave me an option, which has been put in evidence. 

Q. And if you could sell it at a profit within that time you 
would take it, and if not you did not intend to take it ?-A. 
That is right. 

Q. In any of the e transactions did you engage in a contract 
whereby you were bound to pay any m-0ney?-A. I do not 
know that I did. I certainly would have to pay money to secure 
the rights of the Hillside Coal & Iron Co. in the Katydid dump 
and also to Mr. Robertson to get anything out of it. 

Q. Not until after you had sold it?-A. Not until after we 
had sold the property. 

Q. And not until after you had found a buyer did you expect 
to put up any money ?-A. We hoped to find a buyer. 

Q. And thought you had found one?-A. We did. 
Q. What is your financial condition ?- A. I have been a judge 

for 28 years, and my financial condition is not the best. 
Q. Have you property outside of your home property in 

Sc1·antbn ?-A. I have not. Oh, I ha-ve some little property 
outside of that. 

Q . You testified yesterday about the correspondence you had 
with Ir. Helm Bruce?-A. Yes, sir. 

Qr I wish you would state briefly what it was that inspired 
you to write the first letter to Mr. Helm Bruce.-A. As I ex­
plained yesterday, the first letter was written when I was for­
mulating a dissenting opinion. May I have my papers there? 
[After examination of papers.] The consultation of the Com­
merce Court with regard to that ease I find entered on my, 
notes. I keep notebooks of arguments. I also keep a memo­
randum of the way cases are to be decided. I hold in my hands 
the notes of that case. At our consultation on that case on 
the 27th of May, 1911, a conclusion was reached in fa·rnr of 
the defendant. Judge Knapp was to write the opinion, and I 
expressed a dissent. I addressed myself to formulating a dis­
sent and wrote up a dissenting opinion, as the manuscript of 
the opinion which I ha\e here in my hand will show. That was 
done in September following. It was while I was examining 
the case for the purpose of expressing my dissenting opinion 
that I wrote to Mr. Helm Bruce with regard to 1\Ir. Compton's 
testimony. · 

Q. Asking him to make the explanation ?-A. Yes. 
Q. Which he did by way of a letter?-A. Yes. 
Q. Now, as I understand it, you did not send a copy of that 

letter to any of the counsel on the other side of the case ?-A. 
No; I did not. 

Q . And you did Q.Ot converse with any of the other members 
of the court about it ?-A. I did not. 

Q . Did it not occur to you, Judge, that it would be appro­
priate for you to send to counsel on the other side of the case 
a copy of the letter you sent to .Mr. Bruce?-.A. As I ~· y. I 
was writing a dissenting opinion. It did not call for any argu­
ment, and was only what you might say a very inconsit.lerable 
matter in the course of the case. 

Q. Just answer my question. Did it occur to you--A. Please 
have it read. 

Q. Did it occur to you that it would be appropriate for you 
to send copies to counsel for the other side?-A. It did not or 
I would have written them. 

Q. You got an answer from .Mr. Bruce?-A. I did. 
Q. Which sustained your views on the point?-A. Yes. 
Q. Then you wrote him again ?-A. Yes. . 
Q . On August 26? What inspired that Ietter?-A. On what 

date? 
Q. August 26.- A. I do not remember any letter of that date. 
Q . I will read it : · 

AUGUST 26,. 1011. 
MY DE.An MB. BRUCE: I thank you for your Jetter of August 24 wiili 

reference to Mr. Compton's testimony, abcmt which I wrote yQU. 

You are not disputing that letter?-A. No. 
Q. And then you got another letter, did you not, and after 

that, on January 10, you wrote to ~Ir. Bruce again- A. Yes •. 
Q. And you wrote from Indian Ri\er, Fla., did you not ?---1 

A. Yes. 
Q. What inspired that letter? You had already acknowledged 

receipt of Mr. Bruce's letter.- A. That was to meet a question 
which had been raised by Judge Mack with regard to the dis­
position of that case. When we met together .in October-when 
the Commerce Court met together in Octoher-we ha<l u further 
consultation over the case, and, accord.in"' to ruy memorandum 
here, that occurred on October 21, and n11on tlrnt we reYersed 
the former conclusion of the court au(l wern a.11 agreed that the 
plaintiff was entitled to a decree, except Judge Mack. 'rhe 
case was then decided, virtually decided, so far as our cons11lta­
tion was concerned, so far as the agreement of the court was 
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concerned, upon that date. It was on January 10 I wrote this 
letter, after om· consultation, which was purely a matter of 
settling the form of the opinion. 

Q. So, wben you wrote the first letter, you were engaged in 
writing a dissenting opinion. Do I understand you correctly?-
A. Ye, sir. · 

Q. And afterwards the court reYersed itself :ind came to your 
new of the case?-A. All except Judge l\Iack. 

Q. Did the argument which you adduced by reason of your 
correspondence with Mr. Bruce haye anything to do with chang­
ing the minds of the other judges ?-A. It was not communi-
cated to them, and so it could not have had any effect. . 

Q. No; the letter was not communicated to them, but did 
you present to the court the facts which you had gotten through 
the letter?-A. I do not remember that I did. 

Q. Did you not make use of the information you got--A. 
Not at all. 

Q. In the consideration of the case?-A- If I could-­
Q. Just answer the question.-A. No. 
Q. Anyhow, the court afterwards came to your yiew· of the 

case ?-A. Yes. 
l\fr. POMERE1'TE. I submit the following question. 
The PRESIDENT pro tempore. The Senator from Ohio sub­

mits a question. It will be read. 
The Secretary read as follows : 
Do you regard it as good practice to communicate with counsel on 

one side of a case, either on an issue of fact or of law, without advising 
opposing counsel? 

The WITNESS. I certainly do not. That has not been my 
practice. I would not defend or attempt to defend any such 
practice as that. 

l\Ir. JONES. I desire to submit two questions. 
1.'he PRESIDENT pro tempore. The Senator from Washing­

ton submHs two questions to be propounded to the witness, 
which will be so propounded in the order in which they are num­
bered. 

The Secretary read as follows: 
You expected to submit your dissenting opinion to the other mem­

bers of the court, did you not? 
The WITNESS. I did submit my opinion. I sent it in ad­

·rnnce to the other judges, a copy to each one, prior to our 
coming together in October following the date of the opinion. 

· The Secretary read as follows: 
If you answer that you did, did it not occur to you that you should 

show your associates the letters you had received; and if not, why 
not? 

The WITNESS. There was only one letter that had been 
received at that time with regard to what is really a yery 
inconsiderable part of the opinion, and, as the opinion itself 
shows, what is stated in Mr. Bruce's letter with regard to Mr. 
Compton's testimony does not enter into the decision of the 
case at all, because it is assumed in the opinion that, contrary 
to what is stated in Mr. Bruce's letter, the statement of Mr. 
Compton, the witness, was exactly the other way. I could show 
that in two minutes by this opinion itself. And that part of 
the opinion was written by Judge Knapp. 

Q. Now you are speaking of the first letter with reference to 
Compton's testimony.-A. Yes. 

Q. But you have not stated, Judge, what inspired the second 
letter to Helm Bruce.-A. The ideas that had been advanced 
by Judge Mack in consultation in regard to the question of 
\ariations from what was known as the Cooley award I would 
-very much like to go into if the Senate had patience to listen. 

Q. I just want the facts in the case. Did you send a copy 
of that second letter to Mr. Bruce to counsel on the other side 
of the case ?-A, I did not. 

Q. Did it occur to you that it would be a very proper thing 
for you to do at that time?-A. No; or I would have done it. 

Q. Judge, you say it is not your practice to write counsel on 
one side without giving notice to the other. Why did you make 
an exception in this case, if that has been your general prac­
tice ?-A. We were simply at that time engaged in settling the 
form of the opinion. We had decided how we would dispose 

-of the case, and it was simply with regard to this incidental 
matter in the course of the opinion. 

Q. Judge, in reply to that second letter you got an additional 
argument from Helm Bruce, did you not ?-A. I got a letter. 

Q. And it consisted of two pages and a half of finely printed 
matter in the proceedings of the Senate. That is what you got 
in reply ?-A. Yes; I believe it does. 

Q. And it is an argument in the case, is it not?-A .. It is an 
argument. . 

Q. Did you submit a copy of that fo the counsel on the other 
· side, so that they might answer it?-A. I have already said not. 

Q. Then after you had receiled that you wrote: 
M'f DEAn l\ln. BI!UCE: I thank you for your letter and its kind appre­

cfatlon of the opinion of the court in the New Orleans Board of Trade 

case; but Y?U fail to take credit for the very important part which 
you played ill the result. Frankly, the <!ase was won on your argu­
ment and l;>rief. Your oral a1·gument was one of the best that we have 
heard, and yom· brief was an absolute demonstration of the errors com­
m~tted by the commission and complete at every point. You can not 
;~~.to note how closely the opinion follows and reflects what is there 

Now, Judge, do you not think that this correspondence that 
you had with Bruce had its effect upon your mind, and conse­
quently upon the court, and that it was absol~i:ley unfair to the 
?ther side of the case for you to carry on that correspondence 
m the way you did ?-A. I certainly do not. What is spoken of 
in that letter--

Q. That is all I asked for; just that.-A. You have read the 
letter and you have endeayored to put into the question you 
put things that the letter does not apply to at aJl. That letter 
you have last read bas nothing to do with this letter of January 
10. It refers--

Q. I read the letter correctly so rar as I read it, did I not?­
A. You read it correctly; yes. 

Mr. CULBERSON. l'\Ir. President, I send a question to the 
desk. . 

The PRESIDENT pro tempore. The Senator from Texds 
propounds arl inquiry, which will be read by the Secretary. 

The Secretary read as follows : 
In one ?f th~ le~ters ~o Mr. Bruce you referred to a proposed con­

ferenc~ with_ J:nm m which you would explain to him the causes of 
delay rn dec1dmg the case. What was the proposed explanation? 

The WITNESS. That is, why was the case delayed the way it 
was? Do I understand that that is the question? 

l'\Ir. CULBERSON. Let the question be read again, 1\Ir. 
President. 

The WITNESS. I want to understand the question. 
The PRESIDENT pro tempore. The question will be again 

read. 
The Secretary read as follows: 
In one of the letters to Mr. Bruce you referred to a proposed con­

ference with him in which you would explain to him the causes of 
delay in deciding the <!ase. What was the proposed explanation? 

Mr. CULBERSON. If I may do so, I will ask that that 
letter be read in this connection. 

Mr. WORTHINGTON. That is what I was going to suggest. 
l\fr. Manager STERLING. Which letter is that? 
1\Ir. WORTHINGTON. The letter that Judge Archbald wrote, 

on page 624. 
The PRESIDENT pro tempore. That letter has already been 

read. . 
Mr. WORTIDNGTON. The first part of it was read and the 

part to which the Senator refers i.s the second paragraph. 
Mr. Manager STERLING. I suggest that the whole Jetter be 

read. 
The PRESIDENT pro tempore. The whole letter will be 

read. 
The Secretary read as follows: 

[U. S. S. Exhibit Gl.] 
(R. W. Archbald, judge, United States Commerce Court, Washington.) 

• SCRANTON p A., Mm·ch 8, 191:!. 

l\Ir. CULBERSON. That was not the letter. I wish to haye 
the. letter to Mr. Bruce read. 

Mr. l\Ianager STERLING. It is a long letter. 
Mr. CULBERSON. It is the letter from Judge Archbald to 

l\Ir. Bruce in which he says that he proposes to have a con­
ference with him and give him an account of the delay in the 
decision of the case pending before the Commerce Court. 

The PRESIDENT pro tempore. The letter will be identified 
and then read. 

Mr. WORTHINGTON. This is the letter. 
Mr. CULBERSON. That is all right, then. 
Mr. WORTIDNGTON. It is the letter. The misunderstand­

ing arises from the fact that there appears at the top of the 
letter, "R. W. Archbald, judge, United States Cofillllerce Court, 
Washington," and the Senator evidently thought it was not the 
letter. 

Mr. Manager NORRIS. That is a part of the letterhead. 
Mr. CULREHSON. Let the whole letter, then, be read. 
The Secretary read as follows : 

SCRANTO~, PA., Mar·ch 8, 1912. 
MY DEAR MR. BRUCE : I thank you for your letter and its kind 

appreciation of the opinion of the court in the New Orleans Board of 
Trade case; but you fail to take credit for the very important part 
which you played in the result. Frankly, the case was won on lour 
argument and brief. Your oral argument was one of the best tha we 
have heard, and your brief was an absolute demonstration of the errors 
committed by the commission and complete at every point. You can 
not fail to note how closely the opinion follows and reflects what is 
there said. 

As for myself, I am only entitled at the most ~o a part of the opin-. 
ion as filed. A considerable portion of it, if not indeed the best, is 
from the band of another member of the court, and it · is probably the1·e 
that you find the enunciation of princjples which you particularly com-
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mend. I regret exceedingly the delay which bas occurred in this case ; 
but some time, when I have the pleasure of seeing you again, I will 
e:ndeavor to explain bow it came about. · 

Yery truly, yours, R. w. ARCHDALD. 
Mr. CULBERSON. That is what I want an explanation of. 
'l'he WITNESS. I did not intend in that letter to suggest that 

there would be a proposed conference, using that term. I ex­
.pected and hoped some time in the future to meet him, and then 
I would endea·rnr to explain the delay which had occurred in 
filing that opinion, which was not attributable to myself. The 
rest of the letter was in response to the kind thlngs he had said 
about the opinion, attributing it to my hand, :ind I endeavored 
to respond in kind with regard to his brief. 

Mr. CULBERSON. I should like to have tl1e question again 
asked and answered. 

The PRESIDE~T pro tempore. The Secretary will again 
read the question. . 

1\Ir. CULBERSON. I want the explanation of the delay 
which was supposed to have been made. 

The WITNESS. Very ·well, I will answer that direct now, if 
I may. The delay was not due to myself. The delay was due 
to the endea YOr to get the court to harmonize its views as 
nearly as possible, and with the hope that eventually we might 
get together upon that. The case was virtually decided when 
we met in consultation on October 21, and, so far as I was con­
cerned, I was ready to haye an opinion filed at that time. Very 
shortly after that time, so far as I was concerned, the opinion 
was complete, but it was left to the president of the court to 
make some changes, which it was supposed would reconcile 
some differences of views. Therefore a great many things were 
taken out of my opinion and some others were put in, until it 
arriYed at the form in which it was filed, but none of that 
delay, as I conceived, was due to myself. 

.i\lr. NELSON. I submit the following question. 
The PRESIDEl~T pro tempore. The Senator from Minnesota 

propounds a question to the witness, which will be submitted to 
him by the Secretary. 

The Secretary rea<l as follows: 
Was the opinion you prepared in favor of Mr. Bruee·s clients in the 

case? 
The WITNESS. The dissenting opinion, which is the basis of 

the opinion as now filed, was in favor of i\lr. Bruce's client, tha 
Loui Yille & NashYille Railroad, and that was the decision which 
was finally made. 

l\1r. CULBEilSON. i\lr. President, I wish to . ask another 
question in this connection. 

/l\1r. Manager STERLING. On that point-that is, the final 
opinion of the c-ourt--

The PRESIDEXT pro tempore. The Senator from Texas will 
wjtllhold the question for a moment? 

l\Ir. CULBERSON. Certainly. 
Q. (By l\Ir. Manager STERLIKG.) In connection with this I 

understand now the opinion which was finally rendered in the 
case n-as in fayor of the railway company that was represented 
by :l\Ir. Bruce?-A. Yes; that is true. 

Q. And it supported the contentions of that side of the case 
all through ?-A. No; not all the contentions. 

Q. Practically; the main points?-.A. The controlling points; 
yes. 

The PRESIDENT pro tempore. The Senator from Texas pro­
pounds a que tion which will be submitted to the witness by the 
Secretary. 

The Secretary read as follows : 
Did you think it proper to explain privately to counsel in a case the 

difference between the members of the court? 
The WITNESS. No; I should not. I never had met Mr. Bruce 

with regard to the matter since that time. I never have bad the 
opportunity to talk oyer the matter, and I certainly would not 
go so far as to betray any of the confidences of the consultation 
1·oom. I simply would have stated what I state here, that, so 
far as I was concerned, the delay was not dne to myself. 

Q. (By l\Ir. Manager STERLING.) Judge, the first opinion 
prepared by the court-agreed to by the court, excepting your­
self-was against Brllce's client, was it not?-A. There was no 
opinion prepared. . . 

Q . We1J, the views of the court?-A. In our consultation, in 
May, the yiews of the court were against Mr. Bruce's client, 
the Louisville & Nashville Railroad. 

Q. To whom was the duty assigned of writing the opinion?-
A. Judge Knapp. · 

Q. Did he write it?-A. Ile did not. 
Q. But before it was written this correspondence took 

place ?-A. The first correspondence, yes; the letter along in, 
I think, August or September of 1911. 
. Q. And was it n_ot due to the suggestions which you made, 
and which you got from the argument and letters of Mr. Bruce, 

XLIX--73 

that caused the court to take it up for further consideration, 
which resulted in reYersing the former opinion of the court?­
A. No; that is absolutely not so, for, as I wanted to point out, 
and have endeaYored to point out, it is assumed in the opinion 
that exactly what was contended on the part of the Interstate 
Commerce Commission with regard to Mr. Compton's testi­
mony was the fact. 

Q . Haye you the opinion there?-A. I have. 
l\fr. Manager STERLING. I should like to suggest to coun­

sel on the other side that the opinion go right in the record. 
Mr. WORTHINGTON. We have noted it to put it in evi­

dence when the time comes, ancl it !night as well go in now as 
at any other time. 

Mr. Manager STERtING. I suggest that it be offered now 
as evidence. 

The WITNESS. I should like to refer to that part of the 
opinion--

Mr. Manager STERLING. I do not care to pursue it fur­
ther. I want to call your attention to article 6. We offer the 
opinion in evidence. 

TP.e PRESIDENT pro tempore. Is it to be read at this time? 
l\fr. Manager STERLING. No, sir. 
The opinion referred to is as follows : 

[U. S. S. Exhibit 100.] 
NITED STA.TES CoMMEnCE CounT. 

(No. 4. April session, 1911.) 
Louisville & Nashville Railroad v . Interstate Commerce Commission re· 

spondent. United States, intervening respondent. _ ' 
ON FINAL HEARING ON BILL, ANSWER, ill> PROOFS . 

For opinion of Interstate Commerce Commission, see 17 Interstate 
Commerce Commission Report, 231. 

For opinion of circuit court, refusing preliminary injunction, see 
184 Federal, 118. 

Mr. Helm Bruce and Mr. W. G. Dearing, for petitioners. 
Mr. W. E. Lamb, for Interstate Commerce Commission. 
Mr. J. A. Fowler, assistant to the Attorney General and Mr. Black­

bm:n Esterline, special assistant to the Attorney General, for the 
Umted States. . 

Mr. Alft·ed P. Thom and Mr. Walker D. Hines, for Southern Railway. 
Mr. Edward Barton, for :2altimore & Ohio Southwestern Railroad. 
Befo1·e Knapp, presiding judge, and Archbald, Hunt, Carland, and 

Mack, judges. 

Archbald, judge : 
[Feb. 28, 1912.] 

A brie~ histor~ of this case will aid in understanding the questions 
to be de~1ded. I< or a numbe1· of years prior to 1907 the through rates 
on certam classes of freight over the Louisville & Nashville Railroad 
the present petitioner, from New Orleans, La., to Montgomery, Selma' 
and Prattville, Ala., were higher than the rates on the same classe~ 
from New. Orleans to Mobile, an intermediate point, plus the rates 
from Mobile to Montgome1·y and the other places mentioned. The 
through rates from New Odeans to these places were also similarly 
bigber than tbe rates to Pensacola plus the rates from there to the 
same destination , the two situations in this respect being identical. 

This somewhat peculiar condition was brought about, as it is 
alleged, by the fact that the rates from New Orleans to Mobile and 
Pensacola were made lower than might justly have been charged as 
well as lowe1· than the general basis of rates prevailing in that section 
of the country, because of the necessity for meeting water competition 
between these places; from which policy it resulted, as is to be gath­
ered from tbe record, that tile rail line of the petitioner greatly in­
creased its tonnage, and eventually secured the bulk of the tr::tffic the 
rail rates being continued for a numbe1· of years after the water 'com­
petition had practically been eliminated. 

Following. however, the enactment of the Hepburn law in 1906, the 
Inte1·state Commerce Commission, in an administrative ruling, which 
bas several times been reaffirmed, announced that through rates in 
excess of the combination of intermediate rates would be regarded as 
prima facie unreasonable, and that the burden would be on the carrier 
to defend them. Subsequently to this, and possibly prompted by it in 
June, 1907, the Montgomery freight bureau, on behalf Of the commercial 
interests of that city, filed with the commission a formal complaint 
against the railroad, alleging that the higher through rates to Mont­
gomery than the combination on Mobile, on certain classes and com­
modities, subjected Montgomery to undue prejudice and disadvantage, 
in favor of :Mobile, in violation of section 3 of the interstate-commerce 
act. Influenced by this, no doubt, and by the ruling of the commission 
referred to, the railrnad on August 13, 1907, advanced its rates from 
New Orleans to Mobile and Pensacola on certain classes of freight, by 
varying amounts sufficient in each case to make the new combination 
on Mobile and Pensacola correspond with the through rate to Montgom­
ery. This action of the railroad, coupled with ~~Bequent reductions on 
a number of articles, by taking them out of tbel:r ~spective classes and 
giving them special commodity rates, apparently had tbe effect of satis­
fying the commercial interests of Montgomery, and nothing further 
seems to have been done in consequence upon th·e complaint filed by 
the freight bureau of that city. 
• This did not, however, satisfy all parties. For a number of yeai·s the 
rates out of New Orle ad been the subject of agitation by the New 
Orleans Board of Trade, and at various dates, in October and Novem­
be1-, 1907, complaints were accordingly filed with the commission by 
that body, severally charging that the rates to Mobile and Pensacola as 
recently advanced by the railroad, and the through rates to Montgom­
ery and the points grouped with or based thereon, we1·e unjust and 
unreasonable in themselve , as well as in comparison with the rates 
from Memphis, St. L-Ouis, and Louisville. A restoration of the rates 
in effect to Mobile and Pensacola prior to August 13, 1907, was there­
upon pray-ed, and a reduction of the rates to Montgomery, so that they 
would not exceed a combination of the locals by way of these places as 
thus established. The adjustment of certain commodity rates relatlyely 
to St. Louis and Memphis was also asked for. 
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The ·railroad duly answered these compiai.Ilts, denying that the rates 

in force were unjust or unreasonable, and setting forth in detail the 
fa ct s and circumstances relied on to justify them. But after answering 
and before any bearing by the commission bad been entered upon, the 
railroad voluntarily established special commodity rates on a number 
of articles which had been complained of, thereby making the rates on 
all articles, or at least on most articles, from New Orleans to Mont­
gomery· points, as well as to Mobile and Pensacola, the same as or lower 
than the rates from Memphis and the other places named to these 
destinations. This was the undoubted intention of petitioner and ap­
pears to have been generally, if not completely, carried into effect. 

The three New Orleans cases were heard by the commission together 
and were disposed of November 26, 1909, in a single report and order. 
This order, in substance, condemned the advance in rates to Mobile 
and Pensacola on the classes involved as unjust and unreasonable; 
directed the restoration of the rates in force prior to August 13, 1907, 
to these places; declared the through rates to Montgomery, Selma, 
and Prattville, to the extent that they exceeded the sum of the locals 
by way of Mobile and Pensacola prior to that date, to be also unjust 
and unreasonable; and prescribed for the future certain maximun:i 
rates to be muintained by the railroad for the statutory two-year 
period. The rates which were so prescribed to Mobile and P~nsacohi. 
were the same 1n each case as the rates which had existed prior to 
the advance made by the company, and the -rates to Montgomery 
were exactly equal to the rates to Pensacola and Mobile as so restored, 
plus the rates from these places to Montgomery, which remained un:­
changed; the rates to Selma being made up in the same way, and 
those to Prattville having the prevailing arbitrary added. __... 
· This order, by its terms, was to go into effect February 1, 1910, 

but was postponed by supplemental orders until April 15, following; 
prior to which time a bill in equity was filed by the railroad against 
the commission in the · Circuit Court of the United StatE)S for the 
Western District of Kentucky, and an application made for a pre­
liminary injunction. This application was beard by three circuit 
judges on bill and affidavits, and was denied by the court In an opin­
ion by Judge Severens (184 Fed., 118) ; after which the order of the 
commission became effective and has since been complied with. 

The commission having answered the bill, an examiner was ap­
pointed and a large amount of testimony taken on behalf of the peti­
tioner, the entire proceedings before the commission, including the 
testimony submitted to it, being also under objection made a part 
of the record. No proof was offered in opposition to this in support 
of the order, the commi ssion taking the posit·ion tha-t having been 
made after a f ult hearing, upon due consideration of the i.ssiies in­
-i;ol ved and in the ea:ercise of the authority conf errea by the statute, 
the order toas not o-pe1i to question. Upon the organization of the 
Commerce Court the case was transferred here, and now comes up 
for disposition upon final hearing. It has been ably and elaborately 
argued in all its different phases, but there is only one that it seems 
necessary to pass upon, and that is, whether the commission, in the 
order which it has made, has not in a legal sense acted as charged 
in such an unreasonable manner that its order is invalid, having 
nothing of substance or persuasive force upon which it can rightly 
be predicated. This is claimed to result because the reasons assigned 
in the report either do not justify the conclusion reached or are so 
at variance with the undisputed facts that effect has plainly not been 
given by the commission to the evidence which wi-1.s produced before it ; 
and therefore, as it is put in the petition-repeated frequently in vari­
ous connections-the "order is unreasonable, unjust, unlawful, arbi­
trary, and oppressive and in excess of the authority granted and 
powers conferred upon " the commission by the amended act to regl,1-
late commerce. Stated in another form the question is whether this 
order, tested by the principles recently emphasb:ed by the Supreme 
Court in Interstate Oom. Com. v. Union Pacific R. R., decided Janu­
ary 9, 1912, should not be set aside because there was no substantial 
evidence to sustain it. That is to say, whether the commission, while 
in form acting within the authority conferred by the statute, bas not 
in effect disregarded it. And it is to this question that we therefore 
address ourselves. 

In this connection we take occasion to say that if the conditions 
dealt with in the report of the commission were substantially as they 
are there described we should have little hesitation in dismissing the 
petition. For even though in that case it might seem doubtful to us 
whether the commission had reached a just conclusion, it would never­
theless appear that there was room for differences of opinion, because 
different inferences were able to be drawn, and in such case the con­
c;lusions of the commission should be accepted as to matters thus 
clearly within its jurisdiction. But the question here is whether the 
report can fairly be regarded as of that character. On the taking of 
testimony in the circuit court after the preliminary injunction had been 
refused the entire evidence before the commission was introduced into 
the record, and it is to that evidence that reference is made in this 
opinion unless otherwise stated. That evidence we nave read and re­
read with the utmost care, and it is because of our inability to under­
stand how, on the facts which there appear, the report before us could 
have been made that the difficulty under which we labor arises. 

By the express provisions of the statute (sec. 15) before going on to 
prescribe future rates the commission must reach the conclusion that 
the existing rates established by the carrier are unjust and unrea­
sonable. It is the duty and the privilege of the carrier in the first in­
stance to fix the rates to be charged (Inter. Oom. Oom. v. Ohicago 
Great Westeni. Railro-0d, 209 U. S., 108, 119), and it is only where, 
after due notice and a full hearing-whether on complaint of a ship­
per or upon investigation by the commission of its own motion-i\ is 
made to appear that the rate is unjust and unreasonable that he 
commission is empowered to fix another. The hearing which is so pro­
vided for is not a perfunctory one. The carrier is entitled to know 
and to rely on what is adduced at it, either for or against the existing 
rate, and the commission is not authorized to disregard it and reach a 
conclusion not at all justified by it. If the rate attacked is shown to 
be unjust, it may be abrogated and a new one established. But if that 
l not the outcome of the hearing and on the contrary it is clearly shown 
that the rate is not unjust, the evidence as to this can not be put 
aside, and if it is, and the commission without reference to it proceeds 
to condemn the rate and to fix another, its action is invalid. 

After the most careful consideration, we are forced to conclude that 
the aC'tion of tt.e commission in the p·resent instance is of that charac­
ter. Having regard to the evidence, the only tangible ground upon 
'which it will be found to rest is the fact that there had been an ad­
vance in the rates to Pensacola and Mobile and that the Montgomery 
rate exceeded the sum of the rates through these points a.s they stood 
prior to this increase, making the increase in these intermediate rates 
the only proof of unreasonableness, not only as to Pensacola and ·Mobile, 

but J\!ont~omery also. it' is conceded by counsel for the Government 
that i! ~his were true !ls to. the rates to Montgomery, the order of the 
commiss10n would be mvahd, because it would not be based on the 
reasonableness or unreasonableness of these rates independently con­
sidered. And it is just as clear that if the reduction to Mobile ::md 1 

Pensacola was a mere restoration of the rates previously in force based 
solely on the advance made by the railro.ud, it is equally indef~nsible'. · 
And, taking the case as it stands, there is practically nothincr else as 
it see!'Ils to us, that ca~ b~ made out of it. Not but that othe"i.- reasons 
are given by the commission. But it will be found upon examination 
as stated above, either that they are entirely unsupported by the evi~ 
dence or are invol.ved in such capital mistakes with respect to it, oi· are ' 
in themselves so mconsequential as to the reasonableness or unreason­
ableness of these rates, that nothing can be consistently predicated 
upon them. And this we will now endeavor to demonstrate. 

The New Orleans-Montgomery rate which has been set aside by the 
order of the commission was one of very long standing and was estab­
lished witl>: great circumspection. In 1886 Hon. Thomas l\I. Cooley, 
whose attamments are too well known to dilate upon, the first chair­
~~n of the Interstate Commerce Commission, was called upon by the 
railroads r~ing mto w:hat was desl~nated as the southea.stem terri­
tory to arbitrate and adJnst the relative rates from crossin.,.. points on 
the Ohio and l\Ii~slssippi Rivers to certain places, suc;h as Montgomery 
and others withm the section o~ country roughly described as lying 
bet~een the Memphis & Charleston Railroad o.n the north, the Gulf of 
Mexico on the south, the Chattahoochee River on t4e east and the 
1'!ol?i,le & Ohio. Railroad on the west. He was not to determfue specific 
rates, but theJ.r relation to each other. This question had first been 
~ubmitted to Mr. James R. Ogden, as commissioner of certain asso­
Ciated. riµtroads runJ'.!iilg into this territory, and after he had passed 
upon ~t it ~as submitted to Judge Cooley, who virtually affirmed Mr. 
9gde~ s rulmgs. So f!J.r as the present comparison is concerned, it is 
sufficient to note that it was thereby decided that the rates from Louis­
ville,. Evansville, Cairo, and other like points on the Ohio River. to 
Birl!lmgham, Montgomery, Selma, and other points within the defined 
te!Titory, should be the same; that the rates from East Cairo Columbus 
Hickman, and points on the Mississippi in Kentucky should' be ~ cents 
less ; and that the rates from Memphis, Vicksburg and New Orleans 
should be 4 cents less. An adjustment of rates wa.S made by the rail­
roa~ in accordance with this, including those from New Orleans to 
Mo!'.ltg~mery and other points in that section, and these rates were 
!llamtruned, at least so far as class rates are concerned until the build­
mg o~ tl~e Kansas qty, Memphis & Birmingham Railroad from Memphis 
to Birmmgham, which made a very much shorter line than had pre­
viously existed between these cities, when the rates on the first six 
classes of freight from Memphis to Birmingham were greatly reduced 
below what they had been, and those from New Orleans to Birmingham 
were also reduced to correspond relatively, in accordance with Judge 
Cooley's adjustment. 

The reduction from New Orleans to Birmingham, however proved 
too great and could not be maintained, and the rates between these 
plai:es were ~t first r~stored to the original figures, and then reduced to 
an mtermed1ate position: and this brought about a r·eduction on rates 
fo~ th.ese clas"!es betwe.en New Orleans and Montgomery, Montgomery 
bemg mtermediate to Burningham. The final adjustment of these rates 
":as reached in 1896, and as fixed at that time they remained substan­
tially unchanged until 1910, a period of 14 years, when the commission 
made the order in questton. 

The. ori~al car~ful determination of .the New Orleans-Montgomery 
!ates, m their rela~on t<? those from Ob..!-o and Mississippi River points 
mto the same terntory, m accordance with the Cooley arbitration · the 
subsequent readjustment of them upon the building of the Memphis 
and Birmingham short line; and thelr long-continued acceptance by 
the business public, during which time .freight moved freely under them ; 
~11 strengthen the presumption in favor of the reasonableness of these 
rates, against which there is practically nothing to militate except the 
previous competitive water rates from New Orleans to Mobile and 
Pensacola and the combination to be made on them to Montgomery. 
The conclusion is thus forced and, indeed, is patent on the face of 
things that the Montgomery through rates as now flied by the com­
mission are nothing more than the restored competitive Mobil e and 
Pensacola rates plus the previous rates from those places to Mont­
gomery. 

There is no change, as it will be noted, in the rates from Mobile and 
Pensacola to Montgomery. The change in the Montgomery through 
rate is effected by reducing the rates from New Orleans to the inter­
mediate points named and combining them with the rates from there 
to Mont~omery, the reduction in the New Orleans-Montgomery through 
rates bemg exactly the same as the reduction made in the rates to 
Pensacola and Mobile as to every class except one-class E-where 
the through rate is reduced 1 cent, as against a 5-cent reduction to 
Mobile and none at all to Pensacola. This coincidence is too significant 
to be a mere accident or to fail to reveal the consideration which 
influenced it. It extends to the through rates to Selma and Prattville, 
as well as to Montgomery, not on1y by way of Mobile, but of Pensacola 
also, an exactitude which it is lm~ossible to account for except upon 
the ground which has been sugges ed. Not only is the reasonableness 
or unreasonableness of the tbroug rates to Montgomery, as fixed by 
the commission, thus made to depend on the reasonableness or unreason­
ableness of the Mobile-Pensacola part of them, but they are all obli~ed 
to stand or fall on the fact of this coincidence, by which, as conceded 
by counsel, they are not able to be defended. It is true, as already 
stated, that there are other reasons assigned by the commission in its 
report for the reduction in the New Orleans-Montgomery i·ates, but, 
with due respect to the commission, they do not bear up under 
examination. 

'.{'he relation of rates established by the Cooley arbitration and the 
disturbance inevitably to result from a disregard of it wa s pressed 
upon the commission as strong grounds against the proposed changes. 
" The Cooley arbitration of 1886," it is said in the report, " bas been 
strongly urged • • • as a reason for the nonreduction of the 
present advanced rates. This arbitration established a relation of rates 
as between the several Ohio and Mississippi River crossings, applying 
upon products from the territory north and west of those rivers des­
tined to southern and southeastern territory, by fixing a basis for making 
rates from these several basing points to the southeastern territory, 
with the object of maintaining an equitable relation and equality of 
the basing rate a$ between said points on goods transported to south­
eastern territory, but we do not understand that this m·bitration under­
took to fix the actual rates for carriage from the several basing points 
to destinations in this territory. However, if such wei·e the case, the 
building of new railroads, competition. a.nd other causes forced many 
departures from the adjustment and the rates made under it, until it 
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has become materially altered, and it is inevitable and proper that it 
should yield to meet new and changed conditions." 

From this, which is all the commission has to say on the subject, 
it would be supposed that the Cooley award was only a basis of ad­
justment ace pted many years before, but which had come to have little 
more than histo1·ical value. In other words, that it was merely a 
starting point from which departures were frequently and freely made. 
If this were so, the commi sion might properly regard it as of no 
great importance and certainly as furnishing no substantial obstacle to 
further modi1ication by the reduction of rates from New Orleans. But 
the record before the commission, as we read it, does not warrant the 
inference apparently intended from the statement above quoted. Ta.ken 
by itself the statement is not literally inaccurate, since it seems that 
som e changes wer e made at various tim es in the rates on p01·ticular 
articles by taking them 011t of their 1·espective classes and giving them 
speciai commodity t'"ates, and to .mch extent as changes of this char­
acter uere rnade tl1 ey may be r egm·ded in a sense as departures from the 
Cooley arbit1-ation basis . . 

Moreover, the fact that the complaint of the New Orleans Board of 
Trade embraced in terms commodity rates as well as class rates, and 
that there wa more or less t estimony at the hearing which must have 
related to commodity rates doubtless accounts for what the commis· 
sion says upon this subject. But when it is remembered that no change 
of consequence in class-rate relations had taken place since the original 
adjustment, except the one heretofore explained, and that the order 
in ques tion pertains only to class rates from New Orleans, the matter 
presents itself in a very different aspect. Surely the long continuance 
of these class rates, which are the basis of the rate structure in that 
territory, and which must be assumed to have been equitably adjusted 
a~ between the val'ious competing towns on the Ohio and Mississippi 
Rivers by the Cooley award, was a valid and persuasive objection to 
any order which would have a disturbing effect upon the class-rate 
situation. Nor was the force of this objection appreciably lessened by 
the circumstance that some articles were taken out of the classes from 
ti.me to time and given commodity rates. Particularly is this so in 
view of the fact that the commission's report contains no intimation 
that class rates from other points should be reduced, clearly indicating 
that the order in question was not predicated upon any finding or 
contention that this class-rate adjustment was unfair to New Orleans. 
When therefore the facts in this regard are fully perceived their im­
portant bearing upon the controversy seems evident, and they are not 
to. b~ dismissed frqm consid~ration, as they aP.pear to be by the com­
miss10n, on the mIStaken view that "the bullding of railroads, com­
petition, and other causes had forced departures from the adjustment 
of rates under it until it had become materially altered, as was in· 
evitable and proper to meet changed conditions," as suggested. 

- As a further r eason for making the order in question the report of 
the commission contains the following: "It was stated by the prin· 
cipal witness for the defendant that between points on its line where 
the through rate exceeded the combination of rates from point of 
origin to a competitive point and from said competitive point to des­
tination shippers were given the benefit of the combination rate and 
this provision appeared in special circulars and was very ~enerally 
observed as a rule for the adjustment of freight rates; and sucn having 
been formerly the custom of the defendant, it would seem now· to work 
no especial hardship upon it to reduce rates to the basis of the former 
combination." 

The reference here is to the testimony of Mr. C. B. Compton, the 
traffic manager of the Louisville & Nashville Railroad, who has been 
with that road in continuous service in various capacities for some 
40 years. But a careful reading of his testimony discloses no basis 
for the statement quoted, if it was meant thereby to imply that the 
Mobile combination was at any time allowed on through shipr;nents to 
Montgomery. 

On the contrary, it clearly appeared that such shipments had always 
paid the Montgomery rate, and that the Mobile combination could be 
secured only by shipping first to Mobile and then reshipping to Mont­
gomery, as seems to have been done in a few instances. Indeed this is 
recognized as the fact by the commission, since it is stated in an earlier 
part of the report that "prior to August 13, 1907, shippers, in order 
to get the benefit of the lower combination, sometimes shipped locallr, 
to Mobile and then reshipped to l\Iont~omery, Selma, and Prattville.' 
Of course, if the fact l.Mld been otherwise and the road had ordinarily 
or frequently carried Montgomery traffic on the Mobile combination the 
commission might well say that it would be no great hardship to require 
the carrier to publish in its tariff the actual rates which it habitually 
accepted ; but the undisputed evidence shows that the full Montgomery 
rate was constantly applied to Montgomery shipments, and we fail to '::s h~:e;~~~a<gl~~umstance tended to show that the Montgomery rate 

It is undoubtedly true, as testified by Mr. Compton, that it was a more 
or less general practice to protect through shipments against the com­
bination of locals, and a rule to that effect was carried by his road in 
certain of its local tariffs ; but there was no such rule in the tariffs nam­
ing rates to :Montgomery territory, and nothing whatever appeared at 
the hearing to indicate that through traffic to Montgomery was ever 
carried at less than the Montgomery rate. A colloquy occ-1irred in the 
course of Ml". Oomvton's examination in icfhich he seems to hav e ad­
"!iitted that _the rule i n. the locai tariffs 1·ef~rred to, not being limited 
11t t erms, might be cla i med to hav e authorized the applicaUon of the 
Mobiie combination to Mon tgom ery shipments. But the point is not 
what those tariffs might have been constrned to mean but what the 
actual practice was in respect of the traffic in question. Evidently the 
ro~d 'yas. always car.eful tq maintain this Montgomery rate. Every­
thwg rndicates that it consistently dicl so. And it seems plain to us 
tha_t the acceptance on other parts of the system of combination rates 
which were lower than through rates had no tendency to show that 
these particular rates were unreasonable. In short, when the undis­
puted facts re.,.ardin~ this feature of the case, as they appeared before 
the commis ion, are taken into account, they not only do not sustain the 
conclusion of the commission, but seem to be rather of contrary import 

With respect to the through rates from New Orleans to Montgomery 
as well as the southeast territory generally, it is further said by the 
commission, in justification of its.action, that "It was shown that the 
merchants of New Orleans have heretofore made ineffectual e!Iorts to 
secure better rates to this territory, as higher rates were in effect from 
New Orleans to this tenitory than existed from disti·ibuting centers at 
greater distances west and north of said territory, the situation being 
such that New Orleans was cut off from the trade of this section as to 
many products, and greatly restricted and burdened as to many others 
on account of the high rates of transportation." ' 

T ested by tbe complaints of the New Orleans Board of Trade which 
as aboYe shown, ~mbraced in general terms. commodity rates 'as weii 
as class rates, this statement can not be said to be wholly incorrect. 

Pri?r to the adjustments already referred to, and which were volun­
~anly D?ade by the carrier, mont~s before the order in question was 
issued, it was perhaps true that I\ew Orleans merchants were at some 
disadvantage because the class ratt>s from New Orleans on certain 
articles may have been higher than or out of line with the commodity 
rates from other points 011 those articles. But this cause of complaint 
to whatever extent justi1ied when the proceedings before the commis~ 
sion wer~ instituted, was substantially if not wholly removed before 
the hearrng was concluded by the reductions and adjustments herein­
before mentioned, which resulted in actual rates tr"om New Orleans 
lower on most articles and not higher on any article than rates from 
Memphis and other points west and north of Montgomery. And this 
was apparently recognized by the commission to be the case, since it 
made no order respecting commodity rates. But when the paragraph 
quoted is tested by the class rates, which are the only ones reduced 
by the commission's order, it is not only not supported by the testi­
mony, but the contrary is shown by proof that is not open to question. 
Instead of being discriminated against by the class rates to l\font­
gomery territory, New Orleans has had an actual advantage over the 
Ohio .and upper Mississippi River towns, an advantage over l\Iemphis 
in the higher classes and at least equality with it in the other classes 
and an ·equality with Huntington, -Vicksburg, and the lower Missls: 
sippi points to Memphis; all of which is established by comparative 
tables which stand unchallenged and by the tariffs, as we are advised, 
then o~ file with the commission. So far, therefore, from sustaining 
the action of the commission, the undisputed facts in this regard tend 
unmistakably to a contrary conclusion. 

But the commission also mentions that tbe rates from New Orleans 
to Montgomery, Selma, and Prattville were higher on all the classes 
than those from typical points in the Southeast. where the distances 
w~re ;sreater, such as -Brunswick and Savannah, Ga. ; Charleston, S. . ; 
Wilmrngton, N. C.; and Nashville, •.renn.; to say nothing of Virginia 
a!ld North Carolina points, which are r eferred to in another connec­
tion. But in this comparison the commission for its initial points 
g?es. OT'er in~o a~ entirely different t erritory. It leaves the l\Iissis­
sippi and Ohio Rivers and goes to the Atlantic coast in the Carolinas 
and Georgia, without any suggestion that traffic conditions from there 
to :Montgomery and Selma are at all similar to those from New Orleans 
whic.h is the subject of comparison, the only basis of contrast being one 
of dIStance. The railroad company in its bill makes complaint of this 
and avers that the conditions are so dissimilar as to render the com­
parison unjustified, and that no issue as to the reasonableness or un­
reasonableness of the rates so applied as a standard was made, nor 
any evidence introduced which was addresr.ied to that inquiry. And 
this the commission in its answer admits, conceding that there was no 
ft:xed relation between the rates from these points and those from New 
Orleans ; which we understand to mean no definite or determininJ: 
relation. 

So also with regard to the rates " from New Orleans to certain sta­
tions just outside of Montgomery on the Mobile & Ohio Railroad," 
which are said by the commission to be less than the rates to Mont­
gomery by the L<>uisville & Nashville. The bill avers that these were 
unimportant local points which did not enter into competition with 
Montgomery; that the traffic to them was insignificant; that no testi­
mony was taken concerning them; and that the Louisville & Nashville 
Railroad does not publish or participate in or have anything to do with 
them. And the commission, answering this, admits that the reason­
ableness of the rates to these lqcal points was not in issue, and that no 
attempt was made to determine whether or not they were reasonable, 
and that it did not undertake to determine the r easonableness of the 
rates prescribed in the order complained of on the basis of the rates 
referred to. But if all this be so, it is difficult to see why there was 
any reference made to them at all, or why they were put forward by 
the commission in the way they were to justify the order, if they had 
no influence upon it. The effect of the answer, therefore, is to elimin­
ate this part of the report, aside from the other considerations which 
also do so. 

Equally immaterial is the statement that the rates from Virginia 
cities to Montgomery and. Selma are less than from New Orleans, al­
though covering twice the distance, or that those from north Atlantic 
ports to point.,; in the southeasern territory basing on Montgomery are 
more favorable, length of haul and number of lines considered, which 
are some of the minor things entering into the decision. And e. pecially 
is this to be said of the water rates from New York and Boston to 
Mobile and New Orleans, which have no perceptible bearing on the rail 
rates between the latter two pla'ces in the connection in which they 
are cited. 

By contrast with this, it might be inquired why the commission in 
making comparisons took no note of the rates established by the rail­
road commissions of Alab11Jila and Georgia, which show that for 141 
miles, the distance betwel!h New Orleans and Mobile, the accepted-as­
controlling factor in the situation, the rates by the Louisville & Nash­
ville Railroad, which have been condemned and reduced bv the commis­
sion as unjust and unreasonable, -were materially less tlian the maxi­
mum or sc·Clllled standard tariff established by the Georgia comm.is ·ion, 
and much lower still than the rates which were permitted to the Soufh­
ern Railway in Alabama, Georgia, Tennes ee, and South Carolina, as 
will appear by the comparative table which is reproduced below as 
taken from the evidence: · 

Class-

2 4 5 E. 
--------

Louisville & Nashville rates from New Orleans to 
Mobile, 141 miles ...................... _ ........... 50 39 38 31 27 16 20 

Southern Railway rates fixed by commissions of 
Alabama and Georgia for 141 miles ... __ . . ......... 

Minimum or standard tariff of Georgia Railroad 
75 63 56 44 35 29 35 

Commission, 141 miles ...... .. ...... . ............. 60 50 45 35 28 23 28 
Southern Railway rates in Tennessee, 141 miles ..... 58 50 46 37 31 27 32 
Southern Railway rates in South Carolina, 141 miles. 62 52 42 39 31 24! 31 
Southern Railway rates, Chattanooga to Binning-

ham, 143 miles ......................... ·-···· ..... 57 49 41 32 27 19 27 
Southern Railway rates, Birmingham, Ala., to 

Columbus, Ga., 157 miles .......................... 57 49 45 35 28 22 27 
Southern Railway rates, Chattanooga to Atlanta, 

Ga., 138 ~!es .................... _ ......... •...... 52 45 41 32 25 20 27 

Let us not be misunderstood upon this point. We recognize, of com·se 
that comparisons are very commonly made in the investigation of rate 
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cases, and that they may often be quite persuasive. The competency 
of such evidence is· not questioned nor the ri-S"ht of the commission to 
give it due weight. Neither is it doubted tnat the commission may 
receive evidence of this kind, giving to the facts so shown their proper 
value, without proof of similarity of conditions. But what we do bold 
is that the comparisons made by the commission in its report in this 
case, taking into account all the facts and circumstances disclosed at 
the hearing, had no evidentiary bearin~ upon the reasonablene s of the 
rates in dh'lpute, and therefore furnisn no appreciable sunport of the 
commission's conclusion. -

As a ftuther justification for the reduction of the rates to l\1ont­
gome1·y the commission suggests that the rate per ton per mile, on an av­
e1·age of the first six classes of freight, is much greater from New Orleans 
than from Memphis, St. Louis, or Louisville. It is not said, as will 
be noted, 1.hat the rates to Montgomery are higher than from Memphis 
and the other places mentioned, but that, considering tile distance, the 
rate per ton per mile is greater. But it is the ordinary and recognized 
rule that the ton-mile i·ate should decrease as distance increases, other 
things being equal, and we therefore fail to see how the lower ton-mile 
rate for the greater distances from !\Iemphis, St. Louis, and Louisville 
tended In any respect to show the unreasonableness of the rate•s here 
in que tion. 

I1'inally. as a summing up of this part of the case, the commission 
says : " The manufacturers and shippers of oil, paper, stovepipe, tin­
ware, galvanized tubs, furniture, soap, window gla s, paints, hard­
ware, and other articles of like kind in daily use, testified that they 
were unable to trade in the :Montgomery and Selma territory on ac­
count of the high rates, and that upon former occasions they had made 
special etrorts to build up a trade with cities located in this territory 
and points basing thereon, but in every instance they were compelled to 
abandon the fight on account of better freight-rate concessions from 
other markets, though at greater distances. With respect to practically 
all of the commodities above enumerated schedules of comparative rates 
and distances we1·e filed corroborating complainant's contention." 

This statement also can be explained only on the theory that it re­
lates to what the New Orleans Board of Trade alleged in its complaints 
and to conditions which may have existed in some degree before the 
road made the reductions and adjustments a.lready mentioned. But 
having reference to the class rates in question, to which the commis­
sion's order is confined, we are unable to find any evidence which 
tends to sustain the ob ervations made with regard to the inability of 
New Orleans dealers to trade in the Montgomery-Selma territory. 

Take, for instance, the testimony of George P. Thompson, a wholesale 
grocer of New Orleans, the first witne s who bas anything to say on 
the subject. IIls testimony has mainly to do with Mobile and Pen­
sacola. But being asked by counsel whether it would be possible to 
incr·ease his business with Montgomery if the rates were adjusted on a 
fair basis he says that it would, a elf-evident proposition, but by no 
means showing that the rates in force were not what they ought to be. 
The further statement. which he is led to make by suggestion of counsel, 
that the rates from Memphis to Montgomery are lower than from New 
Orleans can not refer to class rates, it being irr~futably shown that 
they are in fact higher. And the comparison made by counsel in a 
Jong leading question with regard to the rstes from Baltimore, to 
which Mr. Thompson gives hesitating assent, is of no more significance 
than the similar comparison with other North Atlantic points made by 
the commission, already referred to. It is true that as to certain 
canned goods, such as beans and peas, he is handicapped, as he says, 
by the rates from such points as St. Louis and Memphis. But here 
again the reference must be to commodity rates which have been ad­
justed, and must have been so unde1·stood by the commission, as it does 

-not include peas and beans in the list of articles said to be discrimi­
nated against by the rates to Montgomery. And this must also be kept 
in view when it is said by Mr. Thompson that he is kept out of that 
tenitory unless he is willing to absorb a part of the rates, which is not 
true as to class rates, the only ones which are here in question. 

W. O. Ilud on. manager of the Marine Oil Co., the next witness. con­
fe ses that he knows nothing with regard to the Montgomery-Selma 
ca e. Reing asked if he could do lmsiness in Montgomery if the rate 
were reduced to 13 cents a hundred, the reduction subsequently made by 
the commi sion, he decla.J:·es that he could not. that the rate would eat 
him up, the explanation that he gives being that the great bulk of the 
oil which be handles comes from the Ohio and eastern fields, which are 
mnch nearer to Montgomery than he is. Notwithstanding this, and 
although he is the only witness who testified on the subject. oil is given 
by the commission as one of the (.'()mmodltie~ shut out by the high 
rates from New Orleans into this territory. 

E. C. Palmer, a wholesale paper man, admits that business with 
Montgomery has not been materially injured by the advance in rates, 
hut avers that it will be when his customet-~ understand the situation. 
He thinks that Nashville bas an advantag'I! over New Orleans in the 
rate on paper (as no doubt it has); and that, as compared with Balti­
more, considering the haul, the New Orleans rate is "a little out of 
line" (although it is not in fact higher) ; but that, compared with 
Louisville, it is fair enough. . And so far as being kept out of Mont­
gomery is concerned, he says that, on the contrary, be ships there con­
stantly. No one can read the testimony of this witness without being 
convinced that, except possibly as to Nashville, New Orleans is not 
only not discriminated against, but has an actual advantage in the rates 
on paper over every place that it comes in competition with in the 
Mont~omery-Selma territory. 

A. D. McBride, a salesman engaged with the National Enameling & 
Stamping Co., says that he sells goods in l\Iobile and Pensacola, but 
not in Montgomery or Selma, because Atlanta, Ga., bas lower rates and 
gets the business. As compared with St. Louis and Louisville be does 
not see that New Orleans is at a disadvantage, notwithstanding the 
efforts of counsel to have him say so. The competition which affects 
bim is with .Atlanta, and that is the whole of it. Nor even there does 
he charge that the advantage is an unfair one, but simply that the 
Atlirnta rate to Montgomery is lower and keeps him out of there. Not­
withstanding this state of the evidence. however, stovepipe, tinware, 
and gatvanized tubs, the commodities that this witness deais in, he 
bcin~ the only one called to te tify with regard to them, a..re included 
by the commission among those which it is declared that New Orleans 
dealers, on account of the high rates, have been unable to sell in the 
Montgom ery-Selma terrHory, being compelled to abandon the :fight, as 
it is said, after an attempt to build up the trade, a statement as to 
which tilere is no approach in the testimony. 

J. W. C. Wright, president of the New Orleans Furniture 1.lanufactur­
ing Co., says that Montgomery is not Important to them. They ship 
some furniture there, but ha>e not solicited the trade very stt·ongly; 
and imbstantlally the same thing is testified by P. Jung, of the Crescent 
Bed Co .. an iron-bed manufacturer. 

S. Steinhart, a manufacturer of soap, sell:;; soap in Montgomery 
where .he says he encounters a rate of only l!J cents from Nashvill~ 
as agarnst 23 cents from New Orleans; but there is no 23-cent class 
rate from New Orleans, and he must therefore be referrin"' to a com­
modity rate, which, as we. have already seen, has no bearing. 

J. w·. Bray, another Wltness, who is treasurer and manager of the 
Campbell Glass & Paint Co., says that they are shut out of Mont­
gomery and Selma, the rates being such that they are unable to ship 
the_re. But so far as the paint business is concerned, he also says that 
1t is ha~dled entireJ~ from ~t. Louis, where his company has a house 
from which th~y prefer to. ship, the rate being more advantageous ; and 
that a;; to their glass busrness, Montgomery is not a normal point for 
1t, which hardly makes out that the rates from New Orleans are too 
high or that be has e".er .tried unsucces fully to adjust them. 

Harry Moore, who 1s ID the wholesale hardware business declareg 
that be can not compete with St. Louis, Louisville, and Nash'vme; but 
he gives as a reason that, while these places are only one-half the dis­
tance from pro~ucing centers, such as Pittsburgh and that territory, 
they pay one-thud the ra~e, and are thus able to get into Montgomery 
and s.elm.a a.nd .Places basm~ on them at much less than he can. But 
the d1scnminatio?- h_ere,. as 1s . evident, is in the rates frpm producing 
centers to the d1str1bntrng pornts named, and it is impossible to ex­
pect that this hould be made up to New Orleans by a back rate to 
:Montgomery that would absorb the difference. 

It is difficult, therefore, to see, in view of the testimony of these 
several wltn.esses, how furniture, soap, window glass paints and hard­
wa~·e were mclnded as they are in the statement by the commission 
which has been re!erred to. ' 
" Geo~ge Weigand, ~ho is in the p~ovision busine s, and who has been 

h?whng to heaven, as be says, with regard to the rate increase com­
plamed of, refers only in this to the rates to Mobile, having never tried 
to go to Montgomery or Selina. . 

S. Odenheim~r, ~ ~amp'acturei.· of cotton goods, makes general com­
plaint of the d1scr!mrnation ID rates from all competitive points whe1·e 
t.1?-ere a.J:·e cotton mills to Montgomery and Mobile_ But it appears from 
his testimony that there are cotton mills at Montgomery and Mobile as 
well as at New Orleans, to say nothing of the other places mentioned · 
and it is altogether unreasonable to expect that rates on cotton manu: 
factnres should be put so low that mills at other points shall be able 
to compete with those actually on the ground. The commission makes 
no reference to cotton goods in connection with the Montgomery rate 
and th_erefore evidently took this view. Mention was also made by 
this Wltness that the rates southerly from Montgomery to New Or­
leans were lower .than .those northerly from the one place to the other. 
But the explanation given him by the company was that there are a 
good many empty cars going In the direction of New Orleans and none 
the other way, which might properly justify the distinction. , 

R. J. 'Yood, manager of the Gulf Bag Co., manufacturers of burlap 
bags, test~es th~t at O?e time, although not recently, they consigned 
goods to fnends m Mobile to have them reconsigned to other points in 
Alabama, because the combination on Mobile was less than the rates 
through there. He also says that the question of the rates from New 
Orleans. to Montgomery and Selma being higher than the combination 
on Mobile was an old one, and had been up ever since he was con­
nec~ed w.ith the New Orleans Board of Trade, some seven years, com­
pla.J:nt bemg made and efforts put forth to correct it 

• All that his company have ever asked, as he says, ls the same rates 
that eastern ports have to points halfway distant to New Orleans 
which they have never got, .and ru·e therefore at a disadvantage. They 
have betti;r rates, comparatively speaking, according to this witness, to 
the Carolmas than to Alabama and Georgia and there are 18 or 20 
polnts in Georgia to each of which the mileage is less from New 
Orleans than from New York, Philadelphia, or Baltimore and yet the 
rates . are invariably higher ; in consequence of which the Southeast, 
for his company, ls a dumping ground, where they get rid of any over­
plus,. but do not E;XP~ct to make money. They ell at Atlanta, but make 
nothing. That city is a bag consumer, but there is a bag concern there 
:md Atlanta itself complains of New Orleans. This extract from the 
testimony. of this witness is perhaps unnecessary, as the commission 
does not mclude burlap or gunny bags among the articles alleged to be 
discriminated against, so far as concerns the Montgomery-Selina terri­
tory. It is only Mooile as to which this is predicated with regard to 
these articles, and it will be noted that wha he says has no applica­
tion to Mobile.. 

In this connection a protest, dated August 6, 1902, drawn up by the 
attorney of the New Orleans Boru·d of Trade. was inn·oduced in evi­
dence before the commission, in which the existence of discriminating 
rates against New Orleans into the southeastern territory was charged. 
the fact that the through rate to Montgomery and Selina was higher 
than the Mobile combination being also mentioned. New Orleans and 
Mobile, as it is there contended, stand in the same relation to the 
sources of supply and are competitors to points beyond them, and claim is 
made that outbound rates from New Orleans should therefore carry but 
slig-ht differentials. The rest of the P.aper is mainly an argument why New 
Orleans should be put on ·an equahty of rates which would permit of 
competition with New York and Baltimore as well as Georgia, the 
Carolinas, and Virginia-a broad que tlon not in issue here, as already 
pointed out, and therefore not relevant or properly to be considered. 

This completes the evidence on this branch of .the case, and tbere is 
no need to dwell on the view to be taken of it. Considered severally or 
collectively, it contains nothing which we can discover that supports 
the conclusions of the commission with respect to the Montgomery rates, 
outside of the fact that, if the reduction is to stand to Pensacola and 
Mobile, it calls for · a reduction to Montgomery to equalize the sum of 
the locals. It is not simply that the welgbt of the evidence does not 
sustain the reasons assigned by the commission in its report, but that 
there is no substantial basis for those reasons in the testimony passed 
upon. 

The Mobile and Pensacola rates remain to be considered, both on 
theit- own account and as the essential basis of the rates to :Montgomery. 
It is to be noted with regard to these that as the law then stooii the 
mere fact that they were increased by the company over what they had 
been previously creab?s no presumption that they were not fair and 
reasonable. (Interstate Commerce Commission v. Chicago Great West­
ern Railroad, 20!) U. S.. 108. ) 

Nor did it justify the commission tn putting them back to what 
they had been, without regard to wbeth('r that could be properly said 
of them. But this again is practically all that there is to sustain the 
commission's action. It is undisputed that these rates to Pensacola 
and Mobile were the result of evere water competition, and that this 
had disappeared at the time of the increase. ''At the date of the 
bearing," say the commission, " carriage by water was infrequent and 
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cut but little fiJ;Ure as a competitor " with the railroad. It is also 
stated tbat while the rates by rail were generally higher than by 
water, this was not the case in the third, fourth, and fifth clas es, 
under which the bulk of the freight between New th·Ieans and Mobile 
moved ; notwithstanding which the commission proceeded to reduce the 
rates for these classes to what they had been before. actually making 
them 6, 9, and 8 cents, respectively, below the established water rates 
a they then stood. 

Take also the relative result brought about by the commission's 
action. It may be that no point should be made of the fact that, 
taking the rate on fir t-class ~oods, which the commission accepts as 
fair, having made no chang.e m it, the other rates are disproportion­
ately low by comparison. This is the uncontradided t estimony of 
some of the witnesses, though it may be said that the commission was 
not bound to adopt their view of it. But that there is a material 
di~parity is observable on the face of things, and also that it breaks 
in upon the ratio e tablished by the railroad, which was accepted and 
lived up to all the e years---a somewhat significant circumstance. 
Mol:'e than that, however. in making the rates on fifth and sixth class 
goods 35 cents each to Montgomery and 15 cents each to Mobile. while 
they are 20 and 15 cents, respectively, to Pensacola, tbe clas ·ification 
is inconsi tent, to ay nothing of the testimony of some of the wit­
nesse , who assert without contradiction that if 15 cents is correct 
fot· the sixth it is too low for the fifth class; while in fixing the 
rate to 1\fontgomery at 77 cents on second clas and 55 on third class­
based on a 37 and 25 cent rate to Mobile, respectively-there is a 
drop of 22 cents, which, according to the undisputed evidence, creates 
a disproportion between these two classes that is unprecedented in 
all that tel'ritory. And the smne is true as to the 12-cent drop be­
tween these classe in the rate to Mobile, which is a reduction of 33 
per cent on the face of one and 50 per cent on the face of the other, 
according to tbe one that is taken for comparison. It is no answer 
as to any of these M<>l>ile rates that there were the same inconsistencies 
in the formerly prevailing rates of the railroad. These were com­
petitive rates with respect to which nothing reliable can be predicated 
.without knowing just what produced them. The re ort to them for 
ju tification in this way merely serves to demonstrate the intimate 
relation which they bear to the order of the commission. 

It is said, however in the report of the commission that the Mobile 
and Pensacola rates bad remained substantially unchanged for over 
20 :rears, and that there was no evidence that they had not been com­
pensatory. At the time tbi statement was made the increased rates 
.w ere in force which were established in 1907, and not the old ones in 
existence before that. And it was the unreasonablene s of these new 
rates which the complainants in the proceedin"' had the burden of 
showing. There was no adverse presumption to be indulged, as we have 
seen, because of the increase. (Inter tate ommerce Commission v . 
Chicago Great Western Railroad. 209 U. S., 109.) Nor is a >oluntary 
rate. established to met competition, to be taken as the measure of 
what is reasonable. (Lake Shore lt. R. v. Smith, 173 U. S., 684 ; 
Frederick v . N. Y., N. H. & H. R. R, 18 Inter. Com. Com. Rep., 4 1, 
48-1; Breese v . Trenton Mining Co., 19 Inter. Com. Com. Rep., 598, 6GO.) 
'And yet that in effect is just what the commission did in sug.,.esting 
in defense of the reduction and restoration which it undertook to make 
that the previous rates were not sb<>wn negatively not to h:ive been 
compensatory. It was not incumbent -00 the railroad at that stage to 
make this out, but on the complainant to show that the rate as they 
stood were unjust and unrea onable. The position taken hl'.'re, on 
behalf of the commission, is that a rate, however low, can not be con­
demned as unjust if it yield any, the most in ·ignificant, return above 
the cost of service, a proposition we are not prepared to accede to. 

As further justifying the reduction made, it is declared by the com­
mission that the rates to Mobile and Pensacola exceeded the rates 
from New Orleans to other water-transportation points, such as 
Natchez, Vicksburg Greenville, and Memphis, where the distances are 
greater . This clearly is not true as to Mobile, whatever may be the 
case as to Pensacola. The rates from New Orleans to the Mississippi 
River points mention.ed, as contrnsted with those to Mobile, according 
lo the schedule at the time on file with the commission, will appear 
by the following table: 

Classes-

Rep., 627.) And thi 1s p:irticularly trne where there is a preponder· 
ance of empty cars movi~ in the one direction, of which there is here 
some suggestion. There is al o some evidence that the rates west· 
ward from Mobile to New Orleans am lower than they should be· all 
of whlch. goes to :;how that there is practically nothing to be made 
out of this contention. 
• It is further said. by. the commis ion that the advances made from 

New .Orlee..ns to Mobile rn the enumerated classes were severely felt by 
certam shippers in the former city, especially those engaged in jobbinu 
ca~ed goods~ lard, flour, ~offee, o!l, crackers, pickles, vinegar, bean$, 
etc. , that New Orleans is an important dish·ibuting market for 
canned beans, S-Ome 400 to 500 carloads being handled there· and 
~hat the in~rease on. this commJdity was particularly burden'some 
ii not practically prohibitory of shipping into New Orleans and out 
of l\lobile. That the advances made in the rates on these classes of 
goods would be severely felt by certain shippers is not a sufficient 
reason for holding that they were not what they ought to be. Such 
an advance would of course be felt, and so would any other change 
in market conditions which affected the cost of handlin"'. With reaard 
to .the other statements made by the commission in this connection, 
1t .is undoubtedly true that New Orleans and Mobile are both jobbing 
p_omts ; but so far as concerns beans, they get their supply from prac­
~1cally the same . markets a~d at the same freight rates. In this 
respect they are rivals; and It is altogether out of line to expect that 
the i:ates _on bean~ from New Orleans to Mobile should be so reduced 
that the Jobbers m New Orleans can compete with those in Mobile 
and thus rnvade the latter's own home market. ' 

A counter protest from the jobbers in Mobile if thls were done would 
be in order as. a matter. of self-protection and would have to be iistened 
to .. The same IS true with respect to the other commodities named, as 
~~ is also with regarq to paper, stovepipe, tinware, tubs, and galvanized­
uon tubs, as to which, according to the commission the advance in 
rates made by the railroads would have to be absorbed' by the manufac­
turers. 

The evidence with regard to all this is not in conflict Take for 
example, th.e tes,timony of George_ P . Thompson, pre ident ·of the 'New 
Orleans Grocers Association, which has already been referred to in 
connection with the rate to Montgomery. He has been selling canned 
goods, crackers, and baking powder at l\fobile for a number of years 
as he say~, and th~ advance in rates, according to his statement, has 
affected him material!Y· There has also been a serious falling off in 
peas and beans, p~rticularly th~ black-eyed peans which al'e dried in 
bags, the best commg from California. Mobile, as he says is a lar"'e 
consumer of these for export and otherwise, and if New' Orleans is 
Sh)lt out from there ~t means a control of the bean business by the 
railroad. But he admits that Mobile can buy beans from California as 
cht.;aply as he can and that the rate from there to each of these two 
cities is the same. And he therefore, when you come to analyze it, 
simp~y wants the local rate from New Orleans to Mobile kept down to 
a pornt where he can have a chance to compete at Mobile or places 
b8:8ing on thel'e with the Mobile jobber on the same product. So also 
with regard to canned goods, baking powder, candles, etc., the rates 
on which from Memphis to Mobile are shown to -be less than from New 
Orleans ; the comparison so made is of no particular significance with· 
out a con idei-ation of how the rates from Memphis happen to be what 
they are (whether these rates are class or commodity) and why that 
city enjoys this apparent advantage. Mr. Thompson also speaks of 
New Orleans as a great distributing port for olive .oil and coffee and 
thinks that recognition should be given it on outbound rates accord­
ingly ; but except that Mobile buys oil from New Orleans he makes no 
application of his statement. 

W . O. Hudson. manager of the Marine Oil Co., says he is forced into 
competition at Mobile with oil from the Ohio oil field, from whence 
also he gets his supply from the National Itefining Co., which has re­
fineries at Cleveland, Marietta, and Findlay. He stocks up for Mobile 
from there, but it would suit him better to do so from New Orleans 
which would relieve him from the necessity of carrying S-O many men ' 
and where his facilities are greater. These purely personal considera~ 
tions have no bearing, of course, on the reasonableness of these rates 
which are not to be fixed to accommodate any particular person·s busi~ 
ness. 

There is but one witness, Mr. E. C. Palmer, who has anything to say 
nbout the paper industry. Testifying eight months after the advance 
in rates had gone into effect, while he feels that it may be injurious 

~ 
when his custome.rs get onto the idea, he admits that so far it bas not 

2 3 4 5 6 E been so. His concern also is only as to goods going through Mobile to 
points beyond and not as to Mobile proper, although be does busine s 

-- - - - - there. New Orleans, ns he says, is the principal distributing point in 
Rates t,o Natchez, Vicb.-sbrug, Greenville, and Memphis.. 4-0 32 25 20 17 15 the South for newspaper material, competing with St. Louis, Cincin­
Ratcs to Mobile as reduced by the commission .. _ .. _ ... _. 37 25 18 15 15 15 nati, and Nashville, but having an advantage in rates, as a rule, from 

western points of manufacture, the rates to New Orleans and to Mobile 
__ It_m_a_y_b_e_t_h_a_t_t_h_e-co_m_ IDl_·s-s-io_n_i_n __ t_h_e_st_a_t_e_m_e-=-n-t--'w-h-ic'-h-i-'-t-m...:ac..d_e__,_h_a_d ~fru:u~i~al. There would seem to be nothing calling for relief in this 

the rates in mind as raised by the railroad, as to which, however, it So, also, with reference to stovepipe, tinwa.re, tubs, and galvanized 
would be true only with respect to the third, fourth, and fifth classes. tubs, Mr. McBride, of the National Enameling co., says that the 
But that is not the way it is put, nor is it the use made of it in manufacturers have not been compelled to absorb the advance, as 
argument, which is that the rates to Mobile as they previously stood stated by the commission, although he thinks it probable in the end 
and as they were reduced and re tored still exceeded those to the other tbat they may have to do so. Prices have been increased to the extent 
water-transportation points which are mentioned, which is a clear of the advance, but no one in Mobile has declined to buy on account 
misapprehension. f · It · 1 d ' It is also said by the commission in the same connection that these o it. SlIDP Y has increase the co t to the jobber, and he in turn 
rates exceed those from Nashville, Memphis, Cincinnati, and Louis- sells higher to the retailer. He admits that the New Orlpans manufac­
ville to points approximating the same distance. There is no way of turers still have a lower rate to Mobile than any other point with 
knowing on what this is predicated, there being no refei·ence to any which they come in contact; but ~he difference is slight, and it would 

h d l bl f take but a small advance to equalize it. The trade at Mobile has been 
sc e u es or ta es o comparison by which to verify it. Neither is accustomed to buy goods delh·ercd, and it is going to be difficult, as he 
there anything in the evidence before the commission which appar- says, to get the increase from them in the future, although the New 
ently warrants it. And by contrast, in the evidence taken under the Orleans manufacturer is now doin!? o. Undei· normal conditions the 
bill which i now before us, it is proved without contradiction that in .. 
a large number of instances the fact with regard to the rates from the manufacturers would have to absorb the advance and keep the Mobile 
places named is just the opposite. jobber on a par with others, but now it is done by the jobber. 

Another ground taken by the commission to justify its action is that There is nothing in any of this to sustain the findings of the com-
the rates between New Orleans, :Mobile, and Pensacola, until the ad- mission which have been referred to, or to justify the reduction which 
vance made by the railroad, were id~ntical in both directions, westward it has ordered. The rates to Mobile were so low before that the mnnu­
as well as eastward, a condition which prevailed, as it is sald between facturers in New Orleans could afford to ab orb them and did so. 
other cities, such as New Orleans, Memphis, Greenville, Vicksburg and They can not, perhaps, afford to do so now. And because the Mobile 
Natchez, and that the raising of rates m the one direction resulted in jobber has become a'Ccustomed to get his goods free the manufacturers 
a disturbance of relations between points where geogruphic and com- in New Orleans anticipate trouble. But this is a possibility wllich the 
mercial conditions called for equality. But it has often been recog- railroad can not be required to prevent, and the situation as disclosed 
nized by the commission that the mere fact that a rate is higher one by this witness indicates that the former rate was certainly low. 
way qetween the. same points than it is the othe1· does not prove that Again, the commi sion makes the statement that the advanre in 
the higher rate is unrea onable. (Duncan v. Atch., Topeka & Santa rates on fun1iture, iron beds, etc., bad practical!\· closed out the 
li'e. 6 Inter. om. Corn. Rep .. sr.. 1~:-;; McLoon v. Boston & Maine R. R., j business with l\lobile in these articles better rates being made on them 
9 Inter. Com. Com. Rep., 642; Well v. Pa. R. R., 11 Inter. Com. Com. from other manufacturing points, such as Atlanta, Ga., and High l'oint 
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and Winston Salem, N. C. This is a clear ml take of fact, due no 
doubt to inadvet·tence, but none tbe Jess serious, it being the uncontra· 
dieted evidence that, with one single exception, where the rate from 
Atlanta to ~Iobile is a cent lower than from New Orleans, all the rates 
on all the articles named from the three places mentioned are not only 
higher, but very materially higher, than from New Orleans. It ls h·ue 
that, according to Mr. Wright, there is a restrictive loading rule with 
regard to furniture from New Orleans to Mobile which is not imposed 
as to Nashville and Memphis. But this does not apply to any other 
points, and while it apparently gives some advantage to Memphis over 
New Orleans, .Nashville is simply put on an equality with it. It ls to 
this rule, also, and to the changed classification of mixed furniture in 
carloads, t ha t h e ascribes his lo s of trade rather than to the present 
rate advances. · 

The testimony of r. Jung, another iron-bed manufacturer, is even 
le s to the purpose. He says he never sought the Mobile field nor made 
any effort to get into P ensacola and has not been affected by the ad­
vance in rates to these places. Before the advance he solicited business 
throughout Alabama and Georgia , but found that he would have to 
guarantee rates as against Atlanta, Hicrh Point, and Winston-Salem, 
and that the trade did not warrant it. Evidently the increase did not 
harm nor would the reduction help him. 

This ls all the evidence there is as to furniture and iron beds, and 
it is clear that it does not in any particular support the statement of 
the commisf'lion. 

It is further said, however, by the commission that the advance in 
rates on bags, burlap, gunny, and jute was vigorously opposed, and a 
strong protest also made on account of the alleged discrimination 
aga inst New Orleans in cotton goods, it being asserted that other 
manufactur ing points were given more favorable rates. This is sought 
to be sustained a s to cotton goods by a comparison of rates from 
Virginia and North and South Carolina points, as well as from 
Augusta, Ga., and even from New York and Boston. The suggestion 
that the advance wa vigorously opposed or that a strong protest was 
made affords neither evidence nor argument. This is always to be 
looked for where there L<> an increase in prices, whether warranted or 
unwarranted. Nor is anything more to be made out of the rate com­
pari on. The commi s ion does not say that the rates to Mobile on 
cotton goods are less from other manufacturing points than from New 
Ol"leans, which is not the fact, as is demon trated by the evidence, but 
only that the rates are more favorable. But this is ba ed on the mere 
matter of distance, which is no criterion, as already stated, without the 
consideration of othel' attending conditions. As pointed out also in 
connection w ith the Montgomery rates-according to the .testimony of 
Mr. Odenheimer-, orf which this part of the case is evide:itly based­
there are cotton mills both at Mobile and Montgomery, as ' · 311 as at the 
other competing points named, and it is not to be expected that rates 
on cotton goods should be put so low that New Orleans manufacturers 
would have an advantage over all others in that territory beyond what 
they already have; which would be the rankest discrimination. And 
the matter of burlap and gunny bags is not much different. The testi­
mony of Mr·. R. J. Wood is directed to lhi and has already been con­
sidered in another connection. So far as Montgomery and Pensacola 
are concerned, be frankly says that the advances have not injured his 
business. His complaint is as to points beyond, with regard to which 
be ha· not a little to ay, but it has been discussed above and there is 
no occa. ion to again go over it. 

Thi complet es the case a to Mobile; and that with regard to 
P ensacola, except that it is still weaker, is no di.frerent. It is said by 
the commis ion that the advance in rates "was not so heavy or so in­
jurious to the merchants in New Orleans in thefr trade with Pensacola 
as the advance to l\lobile, but they strongly protested again t It, and it 
was hown that, proportionately, like conditions resulted from the 
advance as were produced by the increase in rates to l\lobile." But 
thet·e is nothing to sustain this statement. One witness, l\lr. Palmer, 
a paper dealer, says that he would be affected in Pensacola the same 
as Mobile; but he is not affected at all at MobUe and can not, there­
for·e, be at Pensacola. Another, Mr. Steinhart, who deals in soap, says 
that they get no orders from Pensacola because the rate is said to be so 
higb; and what he wants and thinks the company should come down 
to, as he is not slow in saying, is a 10 or 12 cent rate, the same as on 
rice and sugar, which is hardly to be expected. The other witnesses 
called, to a man, declare either that they have no compla int to make 
or that their business at Pensacola is slight or that they ha ve not been 
affected; and yet the commission finds with r egard to · the trade with 
l'ensacola what has just been tated. 

Opposed to the evidence which has been thus referred to-if there 
can be said to be any opposition to what is so irrelevant and wanting 
in persuasivene s on the que tion as to what is reasonable-there are 
several witnesses produced by the railroad company of large experience, 
who t estify that the rates prescribed by the commission, both t.o l\lobile 
and l'ensacola, as well as to Montgomery are unjust and unfair, under 
all the circumstances, and among others, IJecause they are less than 
those usually and ordinarily charged by the company, as well as by 
other railroads for the transportation of like classes of property be­
tween other points in the South separated by similar dis tances; be­
cause the rates which were cut down permitted a free movement of 
traffic and there were no competitive or commercial conditions callin" 
for a reduction; and because the rates as reduced would give to New 
Orleans an undue and unreasonable advantage and preference over 
Vicksburg, Memphis, and other Mississippi and Ohio crossings, and 
would di rnpt and destroy the relative adjustment and the general 
system of rates which have prevailed in the southeastern terl"itory ever 
s ince the Cooley arbitration. It is also indisputably shown that the 
New Orleans-Mobile line along the Gulf ·coast is exceptionally difficult 
and costly to operate ; that a considerable portion of it consists of long 
trestles and bridges which are subject to extraordinary dama1;1e and 
sometimes to a complet() destruction by floods and freshets m the 
streams which they span; that its proximity to the Gulf lays it open 
to the full force of .t he Gulf storms and hurricanes, by which it was 
entirely put out of business for nearly a month in the early fall of 
1909, and for considerable periods at different times previously; that 
the intermediate territory traversed is so sparsely settled and its 
freight traffic so small that the successful and pr·ofitable operation of 
the line is neces arily dependent on the through traffic between New 
Orleans and Mobile and points beyond, in consequence of which the 
company has never received even a fair return from its operations; and 
finally, that the cost of operation by reason of the increase in wages, 
in maintenance, and in the price of locomoth·es. cars, and other matters 
of equipment, has grown so enormously in the last few years that to go 
back to rates establi hed under earlier conditions, when there was 
active water competition, instead _of being fair and. reasonable, is to 
work great and manifest injustice in disrega-rtl and in the face of this 
undisputed showing. 

There was no attemft to meet the case as so made out for the com­
pany either by way o argument or otherwise. 'ounsel for the com­
mission and for the Government . imply rely on the authority of the 
commission to determine what i a reasonable rate and the conclusive­
ne s of its judgment where it has done so, against whkh it was argued 
the courts can afford no relief unless the rate which has been fixed is 
shown to ~e confiscatory. But this contenti?n, as presented and sought 
to be apphed in the case at bar, must be reJected. In our judgment it 
was never intended t<> confer on the commission any such unrestrai~ed 
and ~ndirecte.d power. As already pointed out, the law provides for a 
hearrng, and it must be more than a shadow. Both parties are entitled 
to be confronted with the evidence on which the ca e is to be deter­
mined, and the conclu. ion reached must be a reasonable inference 
from the facts disclo ·ed by the investigation. Thi consh·uction of the 
commission's authority and the conditions which limit its exercise ap­
pear to us clearly and definitely settled by the recent decision in Inter­
state Com. Com. v. Union Pacific R. R., supra, which is the latest and 
fullest utterance of the Supreme Court in a ca ·e of the same general 
class as the one now under consideration. Tested by the principles 
laid down in that decision, we arc of opinion that the order here drawn 
in question must be held invalid as exceeding the delegated powers of 
the commis ion, because there was no substantial evidence to sustain it. 
It is not merely that the evidence preponderates in favor of the rea­
sonableness of the rates which have been cut down. Concededly, that 
would not be enough to challenge the action of the commission. Not 
only is the commission vested with a discretion which can not be dis­
turbed, and which we intend unqualifiedly to re pect. but it is entitled 
to select the testimony which it will believe and r ely upon, according 
as it addresses itself to the discriminating judgment of the commission. 
But it is not within the authority of the commission to reduce the 
rates in thi!l or any other case, not merely against the weight of the 
evidence produced t~ sustain them, but without anything substantial to 
warrant the conclusion reached or the reasons assigned therefor. And 
this we arc convinced is a case of that character. The only discoverable 
basis for condemning the rates to Mobile and P ensacola is the fact 
that ~bey had been advanced in 1907, and this of itself was clearly not 
sufficient. (Interstate Com. Com. v. bicago Great Western, 209 U. S., 
108.) If the long continuance of lower rates to these points or the 
ch~cumstances connected with their increase called for explanation, as 
suggested in the case cited, the explanation made by the carrier, in 
the absence of anything to discredit it, must be held to sustain the 
advance as against any presumption that it was unreasonable, and 
therefore there was nothing substantial to support its condemnation. 
Nor is there anything of substance to sustain the reduction of the 
Montgomery rates except the fact that they exceeded tl.1e former combi­
nation on Mobile and Pensacola. Outside of these fact s, having regard 
to the undisputed evidence adduced at the hearing, the existing rates 
were not shown to be unjust or unreasonable, and there was therefore 
no valid basis for the commission·s conclusion. 

And the petitioner is therefore entitled to a decree annulling the 
order_ 

Mack, judge, dissents. 

Q. (By Mr. Manager STERLING.) You had some further 
negotiation with .Mr. Warriner, of the Lehigh Valley Co., did 
you not ?-A. I went to see him once after that; yes. 

Q. And you talked to him then about the coal-land transac­
tion, did you not ?-A. Well, hardly that. 

Q. You tried to sell to him the Everhart interest in 800 acres 
of land ?-A. Absolutely not. 

Q. You talked with him about it?-A. No; I will go into that 
if you desire. 

Q. Did you talk with Warriner about the E\erhart interest 
in 800 acres of land ?-A. The Lehigh Valley--

Q. Did you talk with him about it?-.A. About the interest of 
what? 

Q. About purchasing the Ev~rhart interest in 800 acre ?-A. 
No; not the way you put it. 

Q . In what way did you talk with him about it?-.A.. The 
Ernrharts had leased two pieces of property to the Lehigh 
Valley Coal Co. 

Q. No; I am not asking you for facts. I am a.sking you what 
was said to Mr. \Varriner?-A. I can not tell you what was 
!'!aid without giving the facts about what was said. 

Q. Just state the substance of the · conversation that you ha.d 
with Warrjner about that.-A. I spoke to Mr. Waniner about 
the Lehigh Valley leases, the one with rega.rd to 400 acres-, 
which, I think, was known as the 1884 lease, and the one with 
regard to 800 acres, which was known as the 1888 lease. In 
the 1888 lease the Lehigh Valley Coal Co. had bought out--

Q. Did you tell him that?-A. That is what we were talking 
about. 

Q. Go ahead and state the conversation.-A. I ha.d to refer to 
something as the basis of the conversation. The Lehigh Valley 
Coal Co. had bought out all but one of the EYerhart heirs-Mrs. 
Llewellyn, of Philadelphia-and, according to my information, 
they had endeavored to negotiate a sale from her for a definite 
price, the same they had paid the others, $100,000, and they 
had not been able to effect it. 

Mr. CULBERSON. Mr. President, before we pas from the 
Bruce argument I desire to ask another que tion. 

The PRESIDENT pro tempore. The Senator from Texas 
propounds a question which will be read to the witness by the 
Secretary. 

The Secretary read as follows : 
In one of :rour letters you say that the opinion in the Brnce ca. e 

reflected the argument of M;r. Bruce. What argument did you refeit 
to, the oral argument or the private-letter :il"gument? What effect 
did this last argument have upon you ? 

• 
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The WITNESS. I referreu entirely to the oral argument and to 

the printed brief which was submitted at that time. It was c~r­
tainly a yery fine argum~nt and a very fine brief. That state­
meut had nothing whatever to do with what was contained in 
the answer to my letter of the 10th of January. That letter 
bad no effect, absolutely none, upon the decision of the case. 

. . Mr. CULBERSON. What did you write it for, then? 
'' The WITNESS. I wrote it on account of--
. The PRESIDENT pro tempore. The Senator must submit 
llis question in writing. 

1 .1\lr. CULBERSON. Since I am handicapped in the exam­
ination I will take the liberty of asking the manager to put the 
nuestion, if I may be permitted. 

Mr. Manager STERLING. I will ask it. [To the witness:] 
;Just answer the Senator's question. What did you write it 
for if it did not have any effect? 

The WITNESS. It simply was, as you might say, to meet the 
argument that had been made by Judge Muck with regard to 
.what are known as variations from the Cooley award. Judge 
l\Iaek was assuming the position of dissent, and that was one 
matter that he raised. It only enters incidentally into the 
decision of the case, very incidentally. It was simply to get 
his views. It was something that had arisen entirely outside 

' of the argument, and, as I said, the case could have been dis­
. posed of entirely without reference to that. But in writing the 
opinion it was deemed necessary to cover that point. That point 
:was covered. As I said, I did not write that part of the opinion 
any more than I wrote the part in regard to the testimony of 
J\:Ir. Compton. 

Q. (By l\1r. Manager STERLING.) Judge, you did use it 
for the purposes for which you got it? You used it to meet 
Judge Mack's views, did you not? You say you got it to meet 
Judge l\1ack's argument ancl you used it for that purpose?-A. 
I do not remember that I did. I do not remember that I dis­
cussecl the ·matter with Judge Mack at all. 

Q. You did not use it for the purpose for which you got it, 
you say ?-A. I do not think I did. 

Q. Did you tell Judge l'\lack you had this correspondence 
with Bruce?-A. No. 

l'\lr. REED. l\fr. President, I send a question to the desk. 
The PRESIDE1..~T pro tempore. The Senator from :Missouri 

pr(}pounds a question, which will be submitted to the witness 
by the Secretary. 

The Secretary read as follows: 
Why did you not give the attorneys on the other side a chance to 

present their views? 

The WIT Ess. Because the point in the case amounted to so 
Tery little. It did not enter into the decision of the case 
practically at all. It was not a controlling question. It 
merely came up incidenta1ly. 

1 Q. (By l\1r. l\Ianager STERLING.) If it was so insignificant 
:wlly did rou take tlle trouble to write to Bruce about it? It 
;was as imvortant to the other side of the case as it was to 
, Bruce's side of tlle case, was it not?-A. Yes; it was just as 
important to one side of the case as to the other. 

l\Ir. l\"ELSOJ. I vresent the following question. 
The PRESIDE:i\T pro tempore. The Senator from Minnesota 

.propounds a question, which will be submitted to the witness 
by the Secretary. 

Tlle Secretary read as follo'\Ts: 
You set out to w1·ite an opinion in favor of the railroad company 

and you wuute<l Mr. Br·uce to fortify you in this, did you not? 

Tbe WITNESS. Ko; I do not think that what I did could be 
characterizeµ that way. 

Mr. IlEED. I should like to ask another question. 
The PRESIDENT pro tempore. The Senator from Missouri 

suumits a question, which will be propounded to the witness by 
the Secretary. 

~'he Secretary read as follows: 
How would you characterize it? 

The WITNESS. I can go into a full explanation. I do not 
think I can answer that question in a word. As I have said, 
so far as the first letter was concerned the po ition taken in 
the opinion entirely ilisregards the suggestions of that letter 
. with regard to the testimony of" l\f r. Onnpton, and so far as· 
the second letter is concerned witll regard to the yariations 
from what are known as the Cooley award, that nmtter is dealt 
with in that part of the .opinion by Judge Knn1ip. 

l\Ir. CULBERSON. Mr. President, I have a que tion to 
propound on the same subject. 

The PRESIDENT i)ro t mpore. The Senator from Tex.us 
propounds a question, which will be submitted to the witness. 

The Secretary read as follows: 
Why did yotl not give the Bruce lettei·s to your associates on the 

~ench? 

The WITNESS. Because, as I said, they practiml1y did not 
enter into the decision of the case or control or influence the · 
decision in the case. 

l\Ir. IlEED. I send the following question to the de k. 
The PRESIDEI\"T pro tempore. The Senator from l\fissouri 

propounds a question, which will be submittetl to ti.le witne s. 
The Secretary read as follows: 
If the information you requested was immaterial, why did you 

request it ? . 
The WITNESS. It seemed to be material at the time, but it did 

not prove so in the end. 
Mr. S)Il~H of Georgia. Mr. President, I submit a question. 
The PRESIDEI\TT pro tempore. The Senator from Georgia 

submits a question, which will be propounded to the witne s by 
the Secretary. 

The Secretary read as follows: 
Did you obtnin the aid of Mr. Bruce to prepare a dissenting opinion, 

and, after obtaining his aid, bring the majority of the court over to 
your view of the case without disclosing the fact either to opposing 
counsel or the court that you had been corresponding with Mr. Bruce~ 

The WITNESS. I wrote the dissenting opinion, which I did 
solely upon my own Yiews and study of the case. Certainly I 
did not write that dissenting opinion with any conference with 
Mr. Bruce or any correspondence, except just the one letter, 
which has been put in evidence. I had reached a conclusion 
with regard to the testimony of l\Ir. Compton the same as Mr. 
Bruce speaks of in his letter. With regard to that, I simply 
wanted a confirmation of that view. As I said, it is a yery in· 
considerable point in the case, only one of Yery many. 

Mr. REED. Mr. President, I send to the desk a question. 
The PRESIDE~.r pro tempore. The Senator from l\Iissonri 

submits a question, which will be propounded the witness by 
the Secretary. 

The Secretary read as follows : 
When did you conclude that the information you sought frofn ~Ir. 

Bruce was immaterial? 
The WITNESS. In talking the matter over with Judge Knapp 

I saw that there '\TUS no occasion to dwell upon that point of 
the case. The time, really, '\Then Judge Knapp and I talked the 
matter over, after it had been decjded that we would render a 
decree in favor of the Louisville & Nashville Railroad--

Mr. SHIVELY. Mr. President, I send a question to the desk. 
~~he PRESIDENT pro tempore. The Senator from Indiana 

propounds a question, '\Thich will be submitted to the witne 
by the Secretary. 

The Secretary read as follo'\TS : 
Was it after you received the letter from Mr. Bruce that the dis­

senting opinion which you prepared became in substance the opinion of 
the court? 

The WITNESS. It was after the first letter which I receiYed, · 
along .in the summer of 1911, that my dissenting opinion, or the 
substance, became the basis of the opinion of the court. 

l\Ir. JO:!\"ES. Mr. President, I submit a question. 
The PRESIDENT pro tempore. The Senator from Washing· 

ton submits a question, '\Thich will be propounded to the '\Titness 
by the Secretary. 

The Secretary read as follows : 
If the information sought seemed material when you asked for it, 

did it ~ot occur to you to advise othel." counsel or your associates o! 
your desire to secure .it? 

The WITNESS. It did not, or I should have done so. 
l\fr. PO~IEREN"E. l\Ir. President, I submit a question. 
~'he PRESIDENT pro tempore. The Senator from Ohjo sub­

mits a question which will be propounded to the witness. 
The Secretary read as follows : 
If it was snch an inconsiderable point about which you wrote to Mr. 

Bruce, why was it necessary to meet. the views of J"udge Mack on this 
point? 

The WITNESS. Well, when there is one member of the court 
sustaining a certain line of views they l>ecome tlle subject of 
discussion Yery natm·ally and necessarily. I neYer regarded, if 
I may be permitted to say so here, tllat the point upon which 
Judge Knapp eventna11y dissented re:tlly was of :my significance 
in the case. I am characterizing the opinion of my a sociate in 
a way in which I '\TOUlcl not do except fo1: Ule Question. It was 
necesS!lry to say that in order to answer tlie question . 

I should like very much, if I could be permittetl, to explain 
tllis whole thing, because I feel satisfied tlrnt if I eoulcl ~t would 
slww the Senate more fulJy what I have ent.let1Yo1·ed to show in 
answer to these questions. 

Mr. IlEED. Mr. President, I seuu a que 'tion to the <lesk. 
The PRESIDENT pro ternpore. The. Se11:1tor from Missouri 

propoi.;mds a question which will be submitted to the witness by 
the Secretary. 

The Secretary read as follows: 
Did you communicate to your associates in nrgnmeut the views set 

forth in the Bruce letters? 
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The WITNESS. :Ko; tho e were the argument~ with regard to 
the Cooley award, which was the matter spoken of in the letter 
of January 10. Those were advanced in answer to Judge Mack 
by Judge Knapp, without reference to anything that appeared in 
my letter or without any suggestion on my part. '£hey were 
the natural and obYiou answer, as it seemed to rue, to the po­
sition taken by Judge l\Iack. 

l\Ir. HEED. l\Ir. President, the witness said he desired to 
explain my que tion. l\Iy question is directed to that request. 

l\lr. POMEHE1TE. I have a question, and it was directed to 
the same point. 

The WITNESS. I will be us brief as I possibly can. The 
questions involved in the Louisville & Nashville case were the 
reduction of class rates which had been ordered by the Inter­
state Commerce Cammi ion from New Orleans to Mobile and 
Pensacola, and through Mobile and Pensacola to Montgomery 
and beyond. Those rate , so far as the rates from New Orleans 
to l\lobile and Pensacola are concerned, had been e tablished, 
a• it was claimed by water competition, at a yery low point 
by the railroads. 

The rate from New Orleans to Montgomery would ordinarily 
-he made up by the rates from New Orleans to Mobile or to 
Pen. acola plus the rates from either of those two places to 
i\lontgomery anti beyond. It so happened-and this was the_ 
complaint again t tile rates of the railroad-that the tllrough 
rate from New Orleans to Montgomery was greater than the 
combination on those two places or than the sum of the locals. 
That complaint having been made to the commission, the rail­
roati company then raii;;:ed its rates to the intermediate points, 
• o that the ·urn of the locals would equal the through rate to 
l\lon tgomery. 

It was that conh·o•ersy in that case tllat came up before the 
/ Commerce Court. The main contention before the Commerce 

amt-the one controlJincr contention-was that the Interstate 
ommerce Commission had no eyidence before it-not evitlence 

which there might be a difference of views, but practicaUy 
no vidence--to su ta.in the conclusions which they had reached, 
\Yhich were involved in the decisio~ of that question and that 
ca e, and al o that they not only had no evidence, but that they 
bad mistaken the e-ridence. On the part of the Gol"ernment and 
the Interstate Commerce Commission it was contended that the 
court was not authorized to go into that que tion at all. That 
wa the position a sumecl by them, anti was tlleir main con­
tention. 

The >iew that I took originally with regard to that was in 
line with the argument made by l\Ir. Bruce at tile time the case 
was originally made, that there was practically no evidence to 
ju. tify the conclu ion of the Interstate Commerce Commission. 
11.'he Interstate Commerce Commission in the opinion which 
they rendered-a copy of which I haYe here in my hand and 
whicl1 I should like to go into the IlECOBn-gave sundry reasons 
for this decision. There were two matters in that opinion about 
which the two letter written to 1\Ir. Bruce are concerned, and 
-I will refer to them in their order. I should like to read this 
extra.ct from the opinion of the Interstate Commerce Commis-
ion at this point, bearing in mind that the question for us to 

decide, the contention on the part of the railroad company that 
there was no e'idence--substantially no evidence-a conclusion 
which was finally reached in the opinion of the majority of llie 
court. This is the extract: 

It was stated by the principal witness-
This is one of tl1e reasons, and the only reason, giren by the 

Interstate Commerce Commission for the order which they 
made--

It was stated by the principal witness for the defendant that between 
points on its line where the through rate exceeded the combination of 
rates from point of origin to a competitive point, and fro~ said competi­
tive point to destination, shippers we1·e given the benefit of the combina­
tion rate, and this prnvision appeared in several circulars and was very 
generally observed, as a. rnle, for the adju anent of freight rates; and 
such having been formerly tlle custom of the defendant, it would seem 
now to work no e pecial hard hip upon it to reduce rates to the basis 
of the former coml>ination. 

That is to say, it is asserted in that opinion that there ex­
i ted a rule with re pect to the rates involved in the controver y 
in that case, by which parties shipping from New Orleans to 
Montgomery would be given the benefit of the combination and 
reduced in that way on through rate . As a matter of fact, 
there is not anything in the opinion that sustains that view; 
thnt is to say, that was tlle view which I took in my uissenting 
011inion, and tlrnt is the view that was taken eventualJy in the 
opiuion of the comt; but regardless of that conclusion, here is 
wlrnt the court snid upon that poiilt in its opinion--_ · 

Mr. WOilTHINGTO.N. 'l'lle Commerce Court? 
The 'VITNESS. Tile Commerce Court. 

It ls undoubtedly true-

NO\Y, this, minu you, was written by Judge Knapp­
It is undoubtedly true, as testified by !fr. Compton-
He was the witnes. spoken of here as "the principal witness," 

the h·affic manager, I believe, he wa., of the Louisville & Na h­
ville Ilailroad-

It is undoubtedly true, as testified by Mr. Compton, that it was a 
more. or ~ess general practice to protect through shipments against the 
combrnation of locals, and a rule to that effect was carried by his road 
in c~rtain of its local tariffs; but there was no such rule in "the taritil't 
nammg rates to Montgomery territory, and nothing whatever appeared 
at the hearing to indicate that through traffic to Mont"'omery was ever 
carried at less than the Montgomery rnte. A colloquy occurred in tha 
course of Mr. Compton's examination, in which he seem to have admitted 
that the rule in the local tariffs referred to, not being limited in termR 

·might be claimed to have authorized the application of the Mobil~ 
combination to Montgomery shipments. But the point is not what those 
t?rilis mi~bt hav~ been considered; to mea.n, but what the actual prac­
tice was rn respect to the traffic: m question. Evidently the road was 
aiways careful to maintain this Montgomery rate. 

I wrote my dissenting opinion. In looking o>er the testimony 
of which I made the abstracts which I have here in my band__:_: 
a very voluminous record-I reached the conclu ion witll re­
gard to l\fr. Compton's testimony contrary to that which ap­
peared in the opinion of the Interstate ommerce Commis ion. 
I wanted to make sure about that, and I wrote the letter which 
I have written, the first letter, to Mr. Bruce, to ascertain 
whether the view which I took of that, which depended upon 
whether the word "not" had or had not been omitted, was cor­
rect; and he su 'tained me in that >iew; but as I read the 
opinion as it is now formulatecl, that matter was put entirely 
aside, and it was assumed that what l\fr. Compton had said was 
what the Interstate Commerce Commission say that he said 
been. u e, reading again, I find this : - ' 

4 colloquy occurred in the course of i\Ir. Compton's examination in 
which he seems to have admitted-

It ~eerns to me l\lr. Compton did admit-
that the rule in the local tariffs referred to, not being limited in te1·ms 
might be claimed to have authorized the application of the Mobile com: 
~ination to :Montgomery shipments. 

Then he goes on to point out that, notwithstanding that fact, 
the conclusion reached by the commission upon that point was 
not correct. That is what was embodied in the first Jetter. 

The second letter goes to this part of the opinion of the Inter­
state Commerce Cammi sion. The whole basis of rates into the 
southeastern territory by all the railroads rnnning in that 
direction, cOYering the rates from what was known as the 1\lis-
si sippi and Ohio Hiver cro ing points down into that terri­
tory, including the rate from New Orleans into l\Iontgomery ter­
ritory, had been originally submitted to arbitration by the ca r­
rier . Judge Cooley, the fir t president of the Interstate Com­
merce Commission, was the arbih·ator. As the result of that 
he established a relation of rates into that territory. That arlJi­
tration had stood, according to the contention on the part of 
the Louisyille & Nashville Railroad, frOID that ·time, away back · 
in J 6, until tile controver y arose, which, I believe, wa in 
1907, a long period of year ; and that, in view of that fact, 
that arbitration was entitled to particular consideration at tile 
hands of the Interstate Commerce Commission in reaching the 
result; and that, in disregard of it, they had put it aside a 
being nothing more than what might be said of historical value. 

This is part of the Interstate Commerce Commission's opinion 
to which that refers: 

The Cooley arbitration in 18 6 has been strongly urged by the de­
fendant as a reason for the nonreduction of the pre ent advanced rates. 
This arbitration established a relation of rate. as between the severa l 
Ohio ::md Mississippi River crossings applying upon products from the 
territory north and west of those rivers destined to the outhern and 
southeastern territory by fixing a basis for making rates from th e 
several basing points to the southeastern territory, with the object of 
maintaining an equitable relation and equality of the ba ing rate as 
between said points on goods transported to southeastern tenltory, 
but we do not understand that this arbitration undertook to fi . the 
actual rates for carriage from the several basing points to de. tinations 
in this territory. 

Here is the significant part: 
Ilowever, if such were the case, the building of new railroad , com­

petition, and otbe1· causes forced many departures from the adjustment 
tnd the rates made under it, until it has become mate1·ially altered, 
and it is inevitable and proper that it should yield to meet new and 
:::banged conditions. 

In other words, the reason gi>en by the Inter tate Commerce 
Commission for disregarding the Cooley award was the ug­
gestion that there had been so many der~'lrtures from it. That 
was tbe position taken also by Judge l\lack based upon this: 
There are class rates and commodity rates. 11.,lle difference be­
tween them I endeavored to explain yesterday. There is a. 
classification of freight, running from fir.t cln. to ixth clns . 
and some lettered classe . I clo not know what enter. into that 
matter, and it is not material. 
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Then there are commodHy rates; that is to say, a lot of com­

rno<.lities grouped together to form a class are put in a class 
because . they ha ye certain relations to each other; but for 
some reason or other one of these commodities will be taken 
out of a. class and giyen a specific rate. Those are the com­
modity rates. 

When this matter originated. before the Interstate Commerce 
Commission both· class rates and commodity rates were in­
_-volved; but as a result of that the railroads made the changes 
iu the commodity rates of which cornplD.int was made, so that 
'there was nothing left in the controversy except with regard 
to class rates; but the position taken by Judge l\Iack was-and 
apparently the only justification for the position . taken by the 
Interstate Commerce Commission. in that pa.rt of the opinion 
which I have read was-that there had been a -variation from 
the Cooley award in commo<l.ity rates which were not inY~lved. 
Judge Mack exarnined the tariffs at great length and reported 
that he found I do not know how many variations in the com­
modity rates, and he !'laid that justified the statement of the 
Interstate Commerce Commissiou which I have particularly 
r eferred to : 

However-
Ileading from the opiuton-
However, if such were the case, the building of new raih'oads, ~om­

petition and otb.er ca uses forced many departmes from the ndJust­
mf! nt aha the ra tes made under it, until it has become materially 
altered, etc. 

What was said in that opinion related, as I understood nnd 
n. every one of the members of the court understood, really to 
class rates, which was the only question in•olvecl in the case 
before the Commerce Court. The matter set up by Judge Mack 
was that there hall been variations in the commodity rates and 
that that justified the statement. That is the whole issue that 
there was ; and that is the whole question that was referred to 
in the letter to :Mr. B1·ncP,. It only inci<l.entally enters into the 
·r esult, because it onJy bears upon one of the reasons that tl~e 
Interstate Commerce Commission gaye for its opinion. It might 

. have been entirely disregarded and the result reache<l be prac-
tically the same as it was. As I have said, I think that is 
reflected entirely in the opinion where the matter of the Cooley 
award is treated. The obvious answer is that you can not base 
a Yariation from the Cooley award on commodity rates as bear­
ing upon whether tTlere had been a variation from the Cooley 
award with regard to class rates. 

That is all there is to it; that is what is said in the opinion; 
and, as I have said, that view is the view that was advanced 
by Judge Knapp and coincided in by the rest of the court, and 
is what appears in the opinion. I had no more influence in 
bringing about that view than other members of the court; and 
the views that were ad-vanced by l\lr. Bruce in his letter were 
not communicated to the other members of the court. It seemed 
to me that it was only in justice to i\Ir. Bruce, this question hav­
ing been raised entirely outside of the record and not in the 

·argument at all, that if it had any bearing, as I do not think it 
had in the practical result, be was entitled to have the views 
that he expressed appear there. 

· The PRESIDENT pro tempore. The Senator from Missouri 
[Mr. REED] submits a question which he desires propounded to 
tlie witness. The Secretary will read the question. · 

The Secretary read as follows: 
:qo you as a judge cons idet· it a safe practice to ask the lawyer inter­

ested in a particular constrnction of evidence for his views without 
g iving th.e opposing a t torney a chance to be heard? 

The WITNESS. I wish to sa.y emphatically no, coinciding en­
tirely with the view which I consider to be expressed in the 
opinion. There may be circumstances which might justify that, 
but it certainly would be very unusual; and I have tried to 
follow that as a cardinal rule in all my pn\ctice and an my 
experience upon the bench. · 
, The PRESIDENT pro tempore. The Senfttor from Idaho 
[~Ir. PERKY] propounds a question, which will be read to the 
witness. 

The Secretary read as follows: 
In your answer to article 4 of the articles of impeachment exhibited 

against you, you admit that you requested l\fr. Bruce to see one of the 
witnesses in order to ge t the witness's explanation of a phase of his 
testimony. Do you regard this procedure as fair to the opposing side? 
Does such confidence not invite and encourage impos ition? 

The WITNESS. Wen, my views now, with the light that has 
been thrown upon the subject, might vary from what they were 
at the time. I think I may say frankly that if I had supposed 
there was any unfairness or even any impropriety, my judicial 
sense and my sense of propriety would have kept me from that. 
If it seems otherwise to Senators, I regret it; but that is all 
I can say-. It did not seem to me, it illd not impress me, in 
the way tha t has been suggested here. 

Mr. CULBERSON. Ur. President, I submit a question " 'hich 
I desire to have propounded to the witness. 
· The PRESIDE.NT pro tempore. The Senator from Texas 

submits a question, 'vhich will be read to the witness by the 
Secretary. 

'l'he Secretary read as follows: 
As you condemn the reprehensible practice involved In the Rruce 

co1Tespondence, as I understand you, what explanation of it 01· excuse 
for it have you to make to the Senate? State it fully and frankly. 

The WITNESS. I do not think that what I ha.Ye said con­
stitutes or is intended to constitute an admission that, unde1; 
the circumstances of this case and under the conditions which 
existed, the practice was reprehensible. I may be obdurate in 
that opinion. So far as that seems to have- been a practice that 
was reprehensible, or not to be commended by the Senate, I 
ha•e no further excuse or no further e~planation than that 
which I ha:rn endea-voi'ed already to give. 

The PRESIDENT pro tempore. T-he managers will proceed 
with the examination. 

Q. (By l\Ir. Manager STERLING.) Going back to article 6, 
Judge, you did haYe a talk with ·warriner about the Everhart 
interest in · this 800-acre tract ?-A. Yes. 

Q. And the purpose of it was to get him to buy their interest 
in that tract?-A. No. 

Q . . Well, what was said ?-A. He was anx:ious to buy that 
interest. 

Q. What was said between you and him ?-A. I knew, or I 
understood, that . he was anxious to buy that interest. I did 
not have it to sell, but I understood that 1\Ir. Dainty was on 
friendly relations with 1\Irs. Llewellyn, controlling the outstand­
ing interest, and that he possibly could secure that interest for 
the Lehigh Valley Railroad Co. That was what he represented. 

Q. ·What Dainty represented to you ?-A. What Dainty repre­
sented ; yes. 

Q. Then did you have him go to see the EYerhart interests?­
A. No; I did not. 

Q; Well, did ·he go to see them?-A. I do not know . 
Q. You and Dainty were connected in the matter, were you 

:uot?-A. No. 
Q. Why did Warriner then come to you about it, or why did 

you go to him ?-A. He did not come to me. 
Q. Did you go to him ?-.A. I went there and saw him at his 

office. 
Q. Why dill you go a.nd see hin1 about it if you were not con­

cerned in it ?-A. Simply as a. matter that affected ~fr. Dainty; 
so far as it affected Mr. Dainty. 

Q. Then you and Dainty were connected. in a way with it, 
were you not?-A. We were connected ip. the way I ha.ve de­
scribed. 

Q. You went just as a frienu of Dainty?-.A.. Practically that. 
Q. Was there not an understanding between you and Dainty 

that you and he were to get the Everhart interest for sale, sell 
it to the L-ehigh Valley Co., and get a commission on it ?-A. 
Absolutely not. · _ 

Q. Well, at the same time you talked to Warriner about that, 
you also talked to him about leastng ·another tract of 320 acres 
to Dainty, did yon not?-A. Yes; that was the suggestion--

Q'. You tried to get from Warriner a lease for Dainty on that, 
did you not?-A. I suggested that if l\Ir. Dainty was instru­
mental in securing the Llewellyn interest for the price which 
they named-:Ur. Warriner said they would absolutely pay noth­
ing but the $100,000; indeed, he said they would deduct the 
royalties that had been paid to l\Irs. Llewellyn, since the other 
heirs had been bought up, because we did not propose lo make 
any difference or any distinction between her and the others-I 
suggested that if Mr. Dainty did that, then he would like to 
lease the Morris & Essex tract. 

Q. Did anything come of that conference with Warriner 
about those two matters ?-A. No. 

Q. They neither bought the Everhart interest nor rented to 
Dainty through you the 320-acre tract?-A. No. 

Q. How long bad you known Dainty?-A. Ob, I had k"llown 
of him longer than I had actually met him. I had not met him 
very long before this occurred. . 

Q. Well, Williams brought himlo you, did he not?-A. Yes. 
Q. And introduced him to you? A. I met him and Williams 

on the street one day. 
Q. Did he not come to .your office with Williams?-A. He did. 
Q. This was just shortly before your conference with War­

riner?-A. Yes; not long. 
Q. Williams told you what Dainty wanted; but he said to 

yori that he had not told Dainty that you were the only man in 
Scranton that could get the e interests from the railroad com­
pany?-.A.. No; that is not so. 



I 

!1152 CONGRESSIONAL RECORD-SENA.TE. J ANU .Alff 7, 

Q. Well, what clid be say about that?-A. Mr. Dainty did Q. When you got back, l\Ir. Searle garn you the $125, did 
the talkjng. he?-A. Ye . 

Q. What did Williams say when he introduced Dainty?-A. Q . .Making a total of $GUO?-.A.. Yes. 
Mr. William brought Mr. Dainty there with the uggestion Q. How many times did you go to Warriner with i;eference 
that he would be al>le to get the Everhart intere t in the Katy- to the Dainty transactions?-A. Once. 
did dump. Q. Do you think 1\Ir. Waniner was mi taken when he said 

Q. How were you intere ted in that? Did Williams know you saw him more than once?-A. I do not remember what his 
you were trying to get tho e interests for sale?-A. That was testimony is. I would not be positive that I was limited to one 
during the negotiations that we were carrying on with regard tirue. 
to the Katydid dump. Q. Do you think Warriner was mistaken when he said you 

Q. Well, how did that bring up the matter of the E\erhart approached him with reference to that matter?-A. Well, I do 
interest in the 800-acre tract?-A. I presume l\Ir. Dainty men- not want to put my testimony in comparison with his or that 
tioned that fact; he must have mentioned it of anyone else. I have only given you my remembrance. 

Q. That was the purpose Williams had in bringing Dainty Q. Do you remember he said that a year before that the road 
there-so you could talk about that? had contemplated purchasing that interest, but that they had 

l\Ir. WORTIIINGTON. I object to asking the witness what not considered it lately?-.A. I can not tell you about his testi-
1\Ir. Williams's purpose was. mony. I have given you mine. 

l\Ir. l\Ianager STERLISG (to the witness). Well, what Q. On yesterday you were asked about addressing these letters 
did you say to Williams? to the railroad companies on the Commerce Court paper. I 

The WITNESS. I do not understand what you mean when you belieYe you said then you had not any other paper?-A. I think 
ask what was his purpose. I do not know what you refer to. that the paper that I had been using as district judge ran very 

Q. Williams brought Dainty to you, so that Dainty could low about that time. I believe some of the letters that I wrote 
get you to intercede for him with the railroad company with were on district judge paper. _ 
reference to these two matters?-A. Oh, no; there was nothing Q. Did you not have any blank paper?-.A. I think there was 
suggested like that. some blank paper that was used in case of a letter going over 

Q. That is what you talked about, was it not?-A. No; that one page. • 
is not what we principally talked about. Q. Did it occur to you that it would look better and be in 

Q. Well, you did talk about it?-A. No. better taste to write these railroad companies in reference to 
Q. Not at all ?-A. Not further than what I haye suggested. these business transactions on other paper?-A. It might ha:re 
Q. Well, you did talk about it, then, to that extent?-.A. Yes. been better taste. 
Q. As the result of that you went. to Warriner to see what Q. Do you think you would ham done it if you had hacl other 

you could do for Dainty in that regard?-A. I went to l\Ir. paper there?-A. I could not tell you that . 
. Warriner and made a suggestion to l\Ir. Warriner that l\Ir. Q. You did have other paper there, I presume, because in 
Dainty thought he could get the Llewellyn interest. the e letters where you have used more than one sheet the 

Q. And you asked him if he would rent Dainty this 320 second sheet is always blank paper?-A.. I think that is true. 
acres of land ?-A. I suggested, as I have said, that 1\Ir. Dainty Q. And that is the form in ·which the Commerce Court paper 
would like, if he succeeded in doing that, to get a lease on the comes to the members, is it not?-A. No, not unless yon ask 
Morris & Essex tract. especially for it; but I have special blank paper. 

Q. Why did you clo that, Judge?-.A.. As a matter of friend- Q. You have it?-A. Yes. The form that that a umes, of 
line s. • course, is lru-gely the result of the typewriting of my stenogra· 

Q. To Dainty?-A. Yes. pher. I dictated a letter, and it was taken off and put on paper 
Q. You had neyer met him before?-A. Oh, yes; I bad. and I signed it. 
Q. Was there any express understanding between you and Q. Let me ask you this. HaYe you nouced, Judge, in your 

Dainty that you were to share in the comm.is ion for the sale correspondence which is in evidence in this case that in every 
of the Everhart interest and in the profits of the lease which instance where you addre sed railroad companies or the officials 
Dainty was to get for the 320 acres?-A. .Ab olutely not. of railroad companies concerning their coal properties and with 

Q. Now, Judge, you did not know about the contribution by reference to the negotiations which you were having with them, 
members of the bar until you got on board the ship, did you?- you used paper with letterheads " Commerce Court " on it, and 
A. I did not. that in all cases where you used blank paper it was correspond­

Q. And you received it in a package with the letter about ence not with railroad companies? Have you noticed that?-
:wllich you testified yesterday?-A. Yes. A. I have not. 

Q. After you arriYed in Europe you sat down and wrote to Q. Did it occur to you at any time, Judge, that it would help 
the contributors thanking them for it?-A. Yes. to impress the railroad companies with the idea that you had 

Q. How did you know who the contributors were?-A. I did jurisdiction oyer them in the Commerce Court?-A. -it did not, 
not know, except as their names appear. Mr. STERLING. 

Q. In this letter?-A. Well, there were other whose names Mr. Manager STERLING. That is all. 
nre not in that letter. The PRESIDENT pro tempore. Are there any further ques· 

Q. In this letter, marked "Exhibit UU "?-A. There were tions? 
three others whose names are not in that letter. · l\Ir. SIMPSON. Yes, sir. 

Q. Where did you get those names?-A. After I got to Italy Redirect examination: 
I received a letter from l\Ir. Searle, in which he communicated Q. (By l\Ir. SIMPSON.) In the course of your te timony in 
the fact that there had been additional contributions made by relation to Article I you said that as you recollected it, · the 
three members of the bar of Luzerne County, at Wilkes-Barre- price agreed upon with the Hillside Coal & Iron Co. for the 
Judge Wheaton, Mr. Woodward, and Mr. Lenahan-and he Katydid dump was agreed upon in September. Do you recall a 
wanted to know whether he should forward that money to letter of August 30, 1911, page 139, referring to that mat­
me. I told him no; that he should keep that until I got home. ter?-A. That was the time. There was but one time. That 

Q. How much was there of that?-A. $125. was when l\Ir. Williams went to see Capt. May as a result of 
Q. Was that in addition to the $525 contained in the pack- my meeting Capt. May in the street. 

nge?-.A.. It was. Q. You were asked also whether you saw anybody else than 
Q. And where is that letter which you got from Searle?-A. officials of the railroad company in relation to the purchase of 

I reuJJy do not know. the Katydid culm-dmnp matter. Do you recall the interviews 
Q. I see you have iudor ed this letter on the back for filing had with l\Ir. Robertson and the papers that were drawn in 

away to keep it, so that rou could remember the names .of the relfl.tion to that?-A. Oh, yes; of course that occurred. 
contributors, I presume?-A. I filed it awny; yes. I pre- Q. That was in relation to this identical matter?-A. Yes;· 
scned it. certainly; that was in relation to l\Ir. Robert on's intere t, 

Q. Why di<l you not preserve the other one in the same way, which was u -rery important part. 
so that you could remember the other gentlemen ?-A. I think Q. The question was asked you by Mr. STERLING us to wh ther 
I have. or not Capt. l\fay knew that you had an interest in the Katydid 

Q. Why did you not bring it with you ?-A. I did not think transaction. Wlll you tell us, please, whether you ever told him 
nbout it. · that you had a financial interest in it ?-:A. I do not r member 

Q. Did you not think about thut when you thought about -speaking about that. Oh, yes; I think I did. I think I wrote a 
tllis?-A. I beg ·pardon. letter when I asked him to keep the price confidential. 

Q. Did you not think about that when you thought about Q. That is one of the later letters that is in evidenc in this 
tlli ?-A. No; I did not. This was the llarticulm· characteriza- case.-A. Yes; it is in evidence. At that time I wa trying to 
tiou of the gift. secure the Brooke's property, the Birdsboro people's interest. 
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Q. I notice·that in the agreement, or draft of an agreement, 

which was drawn by you between yourself and Mr. W~lliams 
and the Laurel line, there appears a clause that " the parties of 
the first part "-that is yourself and 1\Ir. Williams-" do hereby 
grant, bargain, sell, and convey unto the parties of the second 
part, their successors, assigns, and so forth, all of the culrn 
dump," and so forth. Yon were asked by 1\Ir. STERLING whether 
or not there was any warranty in the agreement. Do you re­
member the Pennsylvania act of assembly which deals with those 
words, "grant, bargain, and sell "?-A. They are held to create 
a warranty. 

Q . It is the act of 1705, is it not ?-A. It is. 
Q. You were also asked by Mr. STERLING whether or not your 

name appeared as a party interested, except in one letter, which 
was written by you to Mr. Conn. I find there are two letters in 
the record, one dated September 20, 1911, being Exhibit No. 10, 
page 184, and one dated Noy-ember 6, 1911, being Exhibit No. 3, 
page 143. Your name appears as a party interested in both of 
those letters, does it not ?-A. I can not speak except as the 
exhibit itself speaks. 

Q. You would not undertake to say that if the exhib!t shows 
that fact that it appeared only in one letter?-A.. No; I do not 
pretend to contradict the exhibits. 

Q. Do you remember what time of clay you wrote the letter 
of October 3, 1911, to Mr. Loomis from Washington ?-A. No; I 
do not. 

Q. Do you remember what time of day it was mailed ?-A.. 
No; I do not. 

Q. Can you tell us how long it takes a letter to go from 
Washington to Scranton ?-A. If mailed in the afternoon of 
one day it will appear, I think, in Scranton about 11 o'clock. 
If it is put in the mail later than that in the day, it will not 
reach Scranton until about 4 in the afternoon of the following 
<lay. · 

Q. If a letter is put in the box in the morning of one day, 
what time would it reach Scranton ?-A. It is not likely to 
reach Scranton until the following day. 

Q. Then your letter of October 3, 1911, mailed from Wash­
ington, could not have reached Scranton until- the 4th of Octo­
ber at the earliest ?-A. No. 

Q. And would hardly be the means of :fixing a date of meeting 
on the 5th. My colleague calls my attention to the fact that this 
letter was sent to Mr. Loomis in New York. What time would 
it reach New York?-A. I do not know anything about the mails 
between here and New York, but I imagine they are very 
much more speedy than they are between here and Scranton. 

Q. Would a letter mailed here at an ordinary hour, say 
after 10 o'clock, on one day, reach New York and be delivered 
before the next day ?-A. I do not think it would. It is fiy-e 
full hours by the fastest b ·ain from here to New York. 

Q. It was hardly likely, then, that that letter mailed to 
Kew York on the 3d of October would have reached New York 
in time to fix an interview in Scranton with parties that were 
to leave New York and be in Scranton on the 5th ?-A. Well, I 
would want to consider that, Mr. Simpson, before I answe,J:ed, 
sir. 

Q. Will you tell us, please, whether or not you ever gave 
in tructions to your stenographer and typewriter as to whai 
paper she should use in writing letters for you ?-A. No; I did 
not particularly. 

Q . You say "particularly." I do not know quite what that 
means.- A. I never gave her any directions at all about it. I 
dictated a letter and when it came to me I si~ned it. I did 
not notice what paper it was on. 

Q. Did you ever give her any instructions as to letters to be 
written to railroads or corporations any differently from letters 
to be written to anybody else?-A .. No. 

' M,r. SIMPSON. I believe that is all, Mr. President. 
The PRESIDENT pro tempore. Are there any further ques-

tions to be asked the witness? · 
:Mr. Manager STERLING. There is nothing further of this 

witness, Mr. President. 
. l\fr. SU-fPSON. I offer in evidence, l\Ir. President, a tran­

. cript of the docket entries of the Commerce Court in the 
Louisville & Nashville Railroad Co. case. 

~Jr. Manager WEBB. We have no objection. 
The transcript referred to is as follows : 

[U. S. S. Exhibit VV.] 
TRAXSCRlPT OF DOCKET ENTRIES, UXITED STA'.rEs CO~BfERCE COURT. 

(Docket No. 4.) 
PARTIES. 

Louisville & Nashville Railroad Co., petitioner, v. The Interstate Com­
me1·ce Commission, respondent. 

1::-ITERVENERS. 
The United States. 

.A.TTORXEYS. 

For petitioner: Helm Bruce, W. G. Dearing. 
For United States: James A. Fowler, Blackburn Esterline. 
For Interstate Commerce Commission : William E. Lamb. 

PROCEEDIXGS. 

1910. 
January 26. Filing three bills in equity ( . S. Circuit Court, Western 

District of Kentucky, equity No. 7228) . Filing three exhibits. Certifi.­
cate of Attorney Generc:l filed. Making three copies of certificate for 
circuit judges at request of Attorney Geueral. Attaching certificate 
and seal to each. Subprena in chancery issued to l\larch rules, HHO. 
Making copy of do. for service. 

February 11. Ordet· setting cause for hearing February 25. 
February 19. Answer filed. 
February 21. l\fotion for interlocutory injunction heard in part. Or­

der filing affidavits of II. B . Biddle and four others. Replication filed. 
Februa1·y 22. Motion for interlocutory injunction further heard. Alfi­

davit of Lincoln Green filed. 
February 23. Motion for interlocutory injunction concluded. 
April 9. Ordered that judges sitting in chambers be adjourned to 

session in court. Opinion filed. Order overruling motion for injunc­
tion. 

May 17. Order appointing Clarence El. Walker examiner. Filing stip­
ulation. 

June 16. Petition of intervention of Cincinnati, New Orleans & Texas 
Pacific Railway Co. and others tendered ; motion to file ; and order 
overruling motion. Elntering exceptions. 

1911. 
January 30. Order filing stipulation. 
Febrnary 13. Stipulation filed . 
Febrnary 15. Transferred to United States Commerce Court from 

United States Circuit CQurt for Western Di.strict of Kentucky, equity 
No. 7223. 

February 24. Brief for petitioner filed. 
April 3. Ordered that United States be permitted to intervene, and 

01·igmal answer of Interstate Commerce Commission adopted. 
April 4 . Brief for the United States filed. 
April 5. Cause taken under advisement. 
April 11. Brief for Interstate Commerce Commission filed. 
April 17. tieply brief for complainant filed . 

1912. 
February 28. Opinion annulling order of Interstate Commerce Com· 

mission filed . 
larch 7. Final decree, in accordance with opinion, entered. 

1\iarch 1 2. Dissenting opinion of Judge Mack filed. 
l\Iarch 16. Petition for appeal filed. Assignment of errors filed. Or­

der aJlowing appeal filed . Prrecipe for record filed . 
l\Iarch 23. 01·der entered directing clerk to transmit originals of cer-

tain papers to Supreme Court. 
A true copy. 

G. F. S~YDER, 
Test. 
[SEAL.) 

Clerf, of tlte United States 0-01nmerce Oottrt, 
By w. s. HINMAN, 

Deputy Clerk. 

l\fr. SIMPSON. I offer in evidence a transcript of the docket 
entries in the so-called Lighterage case, No. 38. 

~l'he transcript referred to is as follows : 
[U. S. S. Exhibit WW.] 

TR.A.KSCRIPT OF DOCKET E~TRIES, UNITED STATES COMMERCE COURT.. 

(Docket No. 38. ) 
PARTIES, 

The Baltirrlbre & Ohio Railroad Co., The Central Railroad Co. of ~ew 
Jersey The Delaware, Lackawanna & 'Vestern Railroad Co., Erie 
Railroad Co., Lehigh Valley Railroad Co._, Ne'Y York Onta.i:i<? & 
Western Railway Co., and The Pennsylvama Railroad Co., petition­
ers, v. United States, res;wndent. 

·INTERVENERS. 

Brooklyn Eastern District Terminal, John Arbuckle, and William A. 
.Jamison, intervening petitioners. Interstate Commerce Commission, 
Federal Sugar Refiining Co., intervening respondents. 

ATTOR:NEYS. 

For petitioners: Hugh L. Bond, Jackson E. Reynolds, W. S. Jenney, 
George F. Brownell, J. F . Schaperkotter, John B. Kerr, George Stuart 
Patterson, H. A. Taylor. 

For United States : .Tames A. Fowler, Blackburn Esterline. 
For Interstate Commerce Commission : P . J. Farrell. 
For Brooklyn Eastern District Terminal : Parsons, Closson & Mcil­

vaine, Woodhull Hay. 
For John Arbuckle and William A. Jamison: Dykrnan, Oeland & Kuhn. 
For Federal Sugar Refin ing Co.: Ernest A. Bigelow. 

PROCEED!" "GS. 

1911. 
April 12. Petition for injunction, etc., filed. 
April 13. Copy of petltion filed in office of secretary of Interstate 

Commerce Commission and in D~partment of Justice. 
April 19. Petition of Federal Sugar Refining Co. to be made a party 

respondent filed. Order granting petition of Federal Sugar Refining 
Co. filed. . . 

l\lay 8. Appearance of P. J . Farrell for Interstate Commerce Com­
mission filed. 

May 10. Petitioners' notice of motion and affidavits filed. 
May 11. Intervening petition of Brooklyn Eastern District Terminal 

and notice tiled. Motion of Interstate Commerce Commission ana 
Federal Sugar Refining Co. t o dismiss filed . 

May 12. Affidavit of service filea · by Brooklyn Eastern District 
Terminal. Intervening petition of John .Arbuckle and William A. 
.Jamison and notice filed. Motion of the United States to dismiss filed. 

May 13. Testimony before the Interstate Commerce Commission fiied . 
May 17. Brief for the petitioners on motion for temporary injunction 

filed. Points submitted on behalf of the defendant, Federal Sug&r 
Refining Co., fi led. Order entered granting Brooklyn Bastern District 
Terminal leave to intervene. Order entered extending motions of 
·United States and Interstate Commerce Commission to dismiss the peti­
tion t o cover intervening petitions of Arbuckle and Jamison ancl Brook-
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lyn Eastern District Terminal. Order entered granting John Arbuckle 
and William A. Jamison leave to intervene. Order entered excluding 
evidence taken before Interstate Commerce ConyP,ission. 

l\Iay 22. Brief of United States filed. Ord~ ijenying motion to dis­
miss. Order granting motion for temporary injnnction filed. 

May 23. Certified copy .of order granting motion for temporary in­
junction served on chairm:rn of Interstate Commerce Commission. 

May 25-. Brief for Ja.y Street Terminal and Arbuckle Bros., inter­
veners, filed. Certified copy of order granting motion for temporary 
injunction served on Attorney General of United States. 

June 9. Answer of Federal Sugar Refining Co. filed. Answer of the 
United States filed. Answet• of United States to intervening petition 
of John Arbuckle ~d William A. Jamison filed. Answer of United 
States to intervening petition of Brooklyn Eastern District Terminal 
filed. 

June 12. Petition for appeal filed by Interstate Commerce Commis­
sion. Assignment of errors filed by Interstate Commerce Commission. 

June 13. Order entered allowing appeal. Citation on appeal o.f In­
tet·state Commerce Commission filed. 

June 15, 16. Certified copy of citation on appeal served on each peti­
tioner and intervening petitioner. Petition for appeal by the nited 
States filed. Assignment of errors by the United States filed. Orde~· 
entered allowing appeal of the United States. Citation ou appeal ot 
the United State filed. . 

.Tune 17, 19, 27, 28. Cei-tified copy of citation on appeal of United 
States served on each petitioner and intervening petitioner. 

.Tune 26.. Prrecipe for transcript of record filed. 
October 3. Order designating Judge Mack to hear testimony. 

1912. 
June 24. Mandate of nited States Supreme Court affirming decree 

of Commerce Court fl.led. Notice of motion for final hearing, etc., filed. 
Motion of United States to vacate order for testimony heretofore en­
tered and to set cause for final hearing, etc., filed. Objections of United 
States to this court taking evidence filed. Appearance of II. A. Taylor 
for petitioners filed. Appearance of Woodhull Hay for Brooklyn East­"rn District Terminal filed. Motion of United States to vaca.te order 
tor testimony, etc., denied and objections thereto sustained, order 
entered. Motion of petitioners to proceed to take evidence granted and 
objections overruled, order entered. 

October 1.0. Order entered granting United States and Federal Sugar 
Ilefining Co. leave to withdraw answers and enter motions to dismiss. 
Motion of nited States and Pederal Sugar Refining Co. to dismiss filed. 

October 19. Brief for Brooklyn Eastern District Terminal filed. 
October 21. B1·ief for Jay Street Terminal and Arbuckle Bros., lnter­

veners, filed. Brief for petitioners on motion of respondents to dismiss 
petition filed. Final hearing commenced. 

October 22. Final hearing concluded ; cause taken under advisem~nt. 
October 23. Brief for the United States filed. 
October 28. Reply of Jay Street Terminal and Arl>uclde Bros. to 

b1·lef for United States filed. 
'ovember 4. Reply brief for railroad companies, petitioners, on mo­

tion to dismiss filed. 
'ovember 15. Opinion on final hearing on motions to dismiss filed. 

Final decree entered annulling order of Interstate Commerce Commis­
sion. 

November 25. Petition for appeal filed. Assignment of errors filed. 
Order entet'ed allowing appeal. Prrecipe for record filed. 

November 29. Notic of filing of pneclpe with acceptances of service 
thP-reof filed. Certified transcript to Supreme Court. 

A true copy. · 
Test: 
[SEAL.] G. F. SXYDER, 

Clerk of the Uniteci States Commerce Oom·t. 
By W. S. Hun.IAN, 

Deputy Clerl-. 

l\Ir. SIMPSON. I offer in evidence a h·anscript of the docket 
entries in the fnel-rute case, No. 39. 

The transcript referred to is as follows: 
[U. S. S. Exhibit XX.] 

TRAxscnrPT oJi' DocKET E::-.TnrEs. u~T1TE0 STATEs co:u.llrncE counT. 
(Docket No. 39.) 

PAR'.l"l:JSS. 

The Baltimore & Ohio Railroad Co.; the Pennsylvania Railroad Co. ; 
the Pennsylvania Co. ; Buffalo, Rochester & Pittsburgh Railway Co. ; 
the Pittsburgh, Clncinnati, Chicago & St. Louis Railway Co. ; the 
Wheeling & Lake illrie Railroad Co., and B. A. Worthington, receiver 
thereof ; the Lake Shore & Michigan Soutb.ern Railway Co.; the 
Pittsburgh & Lake Erie Railroad Co.; Buffalo & Susquehanna Rai~ 
way Co. ; Harry I Miller, receiver, Buffalo & Susquehanna Railway 
Co. ; Erie Railroad Co. ; the Western Maryland Railway Co. : the 
Pittsburgh, Shawmut & Northern Railroad ·co., and Frank Sullivan 
Smith, receiver thereof, petitioners, v. United States, t'esopndent. 

INTERVENERS. 

Intersfate Commerce Commission. 
ATTOR~EYS. 

For petitioners: Hugh L. Bond, jr., George F. Brownell, George 
Stuact Patterson, Clyde Brown, William l\l. Duncan. 

For United States: James A: Fowler, BLac.kbum Esterline. 
For Interstate Commerce Commi.ssion: P. J. Farrell. 

PROCEEDINGS. 

1911. 
April 27. Petition for injunction, etc., with exhibits, filed. 
April 28. Copy of petition filed with chairman of Interstate Com­

merce Commission and in Department of Justice. 
May 8. Appearance of P. J. Farrell for Interstate Commerce Com­

mi ion filed. 
May 15. Notice and motion to strike by Interstate Commerce Com­

mission filed. 
l\Iay 19. Petitioners' notice of motion and affidavits filed. 
May 22. Order sustaining motion ot Interstate Commerce Commis­

sion to strike out portions of petition filed. 
May 2.8. Answer of Interstate Commerce Commission filed. 
May 24. Brief for Baltimore & Ohio Railroad Co., and other peti­

tioners filed. 
l\fay 27. Answex of ~nited States filed. 
May 2!>. Order entered granting application for preliminary in­

junction. 

May 31. Temporary injt1nction issued in accordance with order of 
May 2!>, and served on Attorney General and chairman of Interstate 
Commerce Commission. 

I June 6. Petition fo1· appeal filed by Interstate Commerce Com­
mission. Assignment of erro1·s filed by Int r tate Commerce Com-
:~8f~o~.0m~~~~ ec~iii~;f~~w~1fid~ppeal. Citation on appeal of Inter-

tiJ-0u:e~. . Certified copy of citation on appeal served on each pe-

June 16. Petition for appeal by the Unifed States filed. Assign­
ment of enors by the United States filed. Order entered allowin"' 
appeal of the United States. Citation on appeal of the United States 
filed. 

.June 20. Citation on appeal of Interstate Commerce Commission 
adqre sed to Erie Railroad o. or George F. Brownell, filed. ' 

Juue 17, 19, 20. Certified copy of citation on appeal of United 
States served on each petitionel". 1 

Jtme 20. Certified copy of citation on appeal of Interstate Com­
m~rce Commission served on Et·ie Railroad o. 

June 26. Prrecipe for transcript of record filed. 
1912. 

July 1. Mandate of United States Supreme Court reversing dec1· e 
of Commerce Court and remanding cause to Commerce Court "ith 
directions to dismi s filed. Order entered in accordance with mandat 
of Supreme Court dis olving injunction and dismissing petition • 

A true copy. 
'l'e t. 
[SEAL.] G. F. SNYDER, 

Clerk of the Uniteci States Oommerce Oo11rt. 
By W. S. HINMAN. 

Mr. SHIPSON. I also offer in evidence the transcript of the 
docket entries in the l\Ieeker case, No. 49. 

The transcript referred to is as follows: 
[U. S. S. Exhibit Y Y.] 

TIU.:XSCRU'T OF DOCKE"I' EXTRIES, UXITED STATES CO~L'l!E'RCE COURT. 

(Docket No. 49.) 
PARTIES. 

Lehigh \alley Railroad Co. (petitioner) v. United State (respondent). 
IXTERVENERS. 

Interstate Commerce Commission, Henry E. Meeker. 
ATTORXEI:S.. 

Ev~~:·tt P~~~~~~r: E. H. Boles, John G. Johnson, Frank H. Platt, 

For United States: James A. Fowler. Blackburn Est rline. 
For Interstate Commerce Commission : Cbai-les W. Needham. 
For Heary E. Meeker : William A. Glasgow, jr. 

PROCEEDINGS. 

1911. 
September 2!). Petition and exhibits filed. Copy of petition filed with 

chairman of Interstate Commei·ce Commis ion and in D partment o:t 
Justice. Appearance oi Interstate Commerce Commission as party re­
spondent and Charles W. Ne dham as soliclto1· filed. 

October 7, Petitioner's :ifildavits filed. 
October 9. Objections of United States to. affidavits otrered in supnort 

of motion for· preliminary injunction filed. Brief for petitioner fll d. 
Motion of the Inte.rstate ommerce Commission to dismiss the petition 
filed. Mo.lion of the United States to dismi s the petition. filed. Peti­
tion of intenention of Henry E. Meeker filed. Order entered granting 
leave as prayed' in foregoing petition. Brief for Henry E. Meeker, in-
tervener, filed. 1 

Octo~r 10. Brief for nited State in OJ?posltion to motion of peti­
tioner for preliminary injunction filed . 

October 12. Certified copy annual rcpo1-t Lehigh Vnlley Ilailroad Co. 
for year ending June 30. 1911, fil d. Per curium opinion denying mo­
tion for preliminar.v injunction filed. Order entered denying motion for 
pr·eliminary injunction. 

· N~vember 22. Order setting cau e for hearing on motions to dismiss 
filed. 

December 5. Continm~d to next cale:ndar (Jour., p. SG). 
1912. 

March 28 l\lotion of II. E . !eeker, survivin.,. purtner of the firm of 
Meeker & Co., to dismiss tbe petition. 

April 5. Brief for Interstate Commerce Commission on motion to 
dismiss petition filed. 

April 9. Brief fo.r nited States in support of motion to dismiss peti­
tion filed. 

April 11. Petitioner's motion to withdraw its petition filed. Order 
entered withdrawing petition without prejudice at co t of petitioner. 

April 15. Order entered amending final order on face thereof. 
May 7. Satisfaction of judg.meot for costs tiled by United Stutes. 
A true copy. 
Test: 
(SEAL.] G. F. S:nm:r., 

Clerf, of tlie United States Commerce Court. 
By w. s. IlINMA~, 

Deputy Clerk. 

Mr. Manager WEBB. We ha-re no objection to their going in, 
Mr. President. 

Mr. SIMPSON. I do not ask that they be read, Mr. Presi· 
dent. 

I nlso offer in evidence the opinion of the upreme Court in 
the Lighterage case, which has already been marked as "Ex· 
hibit H." 

The opinion referred to is as follows: 
[U. S. S. Exhi!Jit H.] 

SUI'REME CO RT OF THE G.:\ITED STATES . 

(No. 722.-0ctober term, 1911.) 
The United States. The Interstate Commerce ommlssion, and The 

Federal Sugar Refinin"' Co., appellants. v . Th Baltimore & Ohio Rail­
road Co., The Central Railroad Co. of New J er ey, et al. Appeal from 
the United States Commerce Court, 
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(June 10, 1912.) 

The Chief Justice delivered the opinion of the court. 
This is a suit instituted in the Commerce Court to enjoin the enforce­

ment of an order by the Interstate Commerce Commission. 
The complainants in the bill are the Baltimore & Ohio Railroad Co., 

the Central Railroad Co. of New Jersey, the Delaware, Lackawanna & 
Western Railroad Co., the Erie Railroad Co., tbe Lehigh Valley Rail­
road Co., the New York, Ontario & Western Railway Co., and the Penn­
i;ylvania Railroad Co. The Brooklyn Eastern District Terminal and 
John Arbuckle and William A. Jamison, copartners, trading as the Jay 
Street Terminal, intervened and were made parties complainant, they 
being interested to defeat the order of the commission. 

The defendant named in the bill is the United States. The Inter­
state Commerce Commission appeared, and the Federal Sugar Refining 
Co. intervened and was made a party defendant. 

The order which it was the purpose of the suit to enjoin was made in 
a proceeding commenced before the commission on behalf of the Fed­
eral Sugar Refining Co. to compel the railroads above named to desist 
and abstain from paying to Arbuckle Bros., claimed to be operating 
what is known as the Jay Street Terminal, certain so-called allowances 
for fioatage, lighterage, and terminal services rendered by them to the 
complainants in connection with sugar transported by them in New 
York Harbor to and for the complainants, while at the same time pay­
in~ no such allowances to the said Federal Refining Co. on its sugar. 

We substantially adopt as accurate a summary statement made of the 
1mbject matter of the controversy in the brief of counsel for the rail­
road companies : 

"The Federal Sugar Refining Co. bas a refinery at Yonkers, N. Y., 
and Arbuckle Bros. have a refinery in tbe Borough of Brooklyn, New 
York City. The railroad companies operate what are known as trunk­
line railroads, extending from New York to western and southern points. 
In order to receive and deliver freight in New York City they are obliged 
to h·ansport the same across the waters of New York Harbor on lighters 
by what is called lighterage service, or, when the freight is carried 
through in railroad cars, on car floats by what is called floatage service. 

"At numerous points along the New York City water front within the 
ligbterage limits they have established public stations for the receipt and 
delivery of freight. 

" They have also established boundaries known as ' lighterage limits,' 
includinO" substantially all of what may be called the manufacturing and 
commercial portion of the water front of New York City and the opposite 
shore of New J ersey and within these boundaries they receive and deliver 
freight at any accessible point on the water front without any additional 
charge above the New York rates, which are, generally speaking, the 
same as the rates to and from the terminals on the New Jei-sey shore. 
At 'public' docks open to any vessel, the railroad pays the wllarfage ; at 

_ private docks the shipper or consignee must arrange for the necessary 
dockage. 

"At a number of points in the boroughs of Brooklyn and the Bronx 
the railroad companies or some of them furnish public stations through 
arrangements made with terminal companies to furnish union public 
stations and terminal facilities for the receipt and delivery of freight in 
cars and through freight houses, and for the transportation of such 
freight between such terminal stations and the railroad companies' rails 
on the western shore of the harbor, all of which is done for and in the 
name of the railroad companies under provisions of their tarill's filed 
with the Interstate Commerce Commission under which their New York 
rates apply to and from such union \)Ublic stations. 

"One of these public terminal stations, known as the Jay Street Ter­
minal, is owned and operated by William A. Jamison and John Arbuckle, 
conducting a separate business in that respect as copartners under the 
name and style of 'Jay Street Terminal' in accordance with tbe laws of 
the State of New York. Jay Street Terminal iii! named as a station of 
the railroad companies, appellee , in their respective tariffs, and is con­
ducted under contract with the railroad companies like any other freight 
station, tJills of lading being issued from and to it on behalf of the rail­
road companies and in their names, on the regular uniform form, charges 
being collected and accounts kept, the Jay Street •rerminal performing 
the entire physical and clerical service and furnishing the necessary 
dock~ freight yard, and station buildings and equipment, excepting cars. 
The Jay Street Terminal also floats or lighters all shipments between the 
terminal and the rails of the railroad companies on the New Jersey shore. 
For these services and facilities each railroad company pays to the Jay 
Street Terminal an aggregate compensation figured on the freight han­
dled for it, based on the rate of 4g cents per hundred pounds on freight 
originating at or destined to points at or west of the westerly limits of 
trunk line territory, so called, and 3 cents p~r hundred pounds on 
freight originating at or destined to points east of the westerly limit of 
trunk line territory. The same amounts per hundred pounds are paid 
to other terminal companies furnishing similar service at New York. 

" '.fhe refinery of Arbuckle Brothers, a copartnersbip composed of 
William A. Jamison and John Arbuckle, is within two blocks of the Jay 
Street Terminal, and they truck sugar from their refinery to this ter­
minal and load it into cars at their own expense and deliver it to the 
Jay Street Terminal and obtain the railroad company's bill of lading 
for it from the Jay Street Terminal just as other shippers do with other 
freight. -

"The refinery of the Federal Sugar Refining Co., at Yonkers, N. Y., 
formerly operated by the Federal Sugar Refining Co. of Yonkers, is 
located on the Hudson River, 10 miles north of the limits of the lighter­
age limits. The sugar manufactru·ed at this refinery and shipped over 
the lines of these appellees is loaded onto lighters of the Ben Franklin 
•.rransportation Co., an independent boat line with which the Federal 
Sugar Hefining Co. has made a contract, under which the boat · line 
lighters its sugar to the terminals of the railroad companies for 3 
cents per hundred pounds. The boat line brin11:s the sugar to the ter­
minals of the railroads on the western shore of New Yo'rk Harbor and 
delivers it to them for rail transportation. 

"The Federal Sugar Refining Co.'s refinery at Yonkers is located 
directly on the tracks of the New York Central & Hudson River Rail­
road Co. Over this railroad the rates to the points in the shipping 
territory of the Federal Sugar Refining Co. are with few exceptiomi 
the same as the rates via the lines of the railroad companies. To ship 
at the New York 1·ate over the lines of the roads the Federal Sugar 
Refining Co. can deliver its shipments to the New York Central & 
Hudson River Railroad at Yonkers, thence to be tra:Dsported by that 
ra.ilr?ad to New York .and there delivered to. the said railroad companies 
w1thm llghterage hmits. None of these railroads have lines extendinO" 
t? Yonker~. Becau~e of .alleged delay in the handling and h·ansporta': 
tion of shipments via this route, the Federal Sugar Refining Co. some­
times prefers to deliver said shipments by lighter to the said railroad 
companies at their stations on the New J ersey shore of New Yoril 
Harbor. 

. "Prior to Julr, 1909, tb.ese shipments were carried by the Ben Frank­
lin Transportat10n Co. directly to the rail terminals on the Jersey 
shore ti:om. Yonkers witbo~t stop. Since that date the lighters stop en 
route at Pier 2~ .North River. '.fbe reason for stopping at Pier ~4 is 
found in the dec1s10n made by the commission in case No. 1082, brought 
by the Federal Sugar ~efining Co.! of Yonkers, the predecessor of 
the Federal Sugai· Hefimng Co., agamst the Sa.I!l-1!" r:ailroad companies, 
appellees here. (17 I. C. C., 40.) The complarnt rn that proceeding 
claimed a disc:i·imination against the Federal Sugar Hefining Co., of 
Yonker:.>, f!nd. ID favor of the Jay Street Terminal and the Brooklyn 
Eastern DIStrict Terminal, an incorporated company operating a similar 
terminal _station in an<?ther secti<?'Il of Brooklyn, because of the refusal 
of the railroad compames to pay it the same amounts on account of the 
lighterage performed by the Ben Franklin 'l'ransportation Co. from 
Yonkers to the rail terminals of the railL'oad company on the western 
shore of New York Harbor as were paid to the two terminal com­
pani~s above !!~med o~ account of the various services performed and 
termmal faciht1i;s fru·nISbed by them in connection with the transporta­
tfon of sugar shipped by Arbuckle Bros. and the American Sugar Refin-
11~1g Co., respectively. This complaint was dismissed because the exten­
sion of the lighterage limits in New York Harbor of the railroad com­
panies was. a matter of. business discretion, and that the commission had 
no aut~ol'lty to requ1re such extension beyond the then prescribed 
b?undaries, and ~at th~ Federal ~u~ar Refining Co., being located out­
s~dc ?f. the . prescribed lighterage hm1ts, was not subjected to unlawful 
d1scrimmation by reason of the practice of the railroad companies in 
aff!lrding. free ~ght.erage on shipments originating at a distance to 
pomts within sa..id llghterage limits while refusing to so afford on sbip­
m~nts of the Federal Sugar Refining Co. 

'As a r esult of this decision of the commission the Uahters of the 
Ben ~ranklin Transp?rtation Co. were stopped en route from Yonkers 
at Pi.er 24, North River, where certain formalities with reference to 
shippmg orders were bad for the purpose of making it appear as a mat­
te.r of law that these shipments were made not from Yonkers but from 
P1e~· 24, North River, a point within lighterage limits. A• new com­
plall!t '-Ya~ fil~ with the commission, setting forth the same grounds 
of c11scr1mm~t1'?n as .the prior one, bot on the tl.J.eory that the decision 
of the com~1ss10n did not apply because the shipments of the Federal 
~ugar Refin~n~ Co. were now lightered from rier 24, a point with.in 
hghterage limits, and not from Yonkers, the commission held as a 
matter of Jaw that the stoppage of the lighters of the Ben Franklin 
Transportation Co. for instructions at Pier 24 differentiated the case 
from the former one and made the followin"' order · 

"'It is ordered that the above-named def~ndants. (the appellees) be 
and they are hereby, notified and required to cease and desist on or 
before the 15th day of April, l!Jll, and for a period of not less than 
n.:o years th~reafter abst~in from paying such allowances to Arbuckle 
Bros. on t!J.ell' sugru:, while at the same time paying no such allow­
anc:e to ~aid complainant (Federal. Sugar Refining Co.) on its sugar, 
which said allowances ~o pmd. to s:pd Arbuckle Bros. by said defendants 
are foun~ by .the comffilssion m said report to be unduly discriminatory 
and in violation of the act to regulate commerce.' 

" Tbe so-ca1led ' allowances' referred to in this order are a part of the 
payments making up the compensation of the Jay Street Terminal 
figured at ~he rates of 3 cents and 4e cents per hundred pounds as 
above described ... 

This is the orJ.ei: the enforcement of which was the subject matter 
of the controversy ID the court below. 

The United Stat~s, the Interstate Commerce Commission , and the 
~ederal Sugar. Refinm~ Co. J:!l'?mptly filed motions to dismiss the peti­
t1?n and the rntervellll:1g petition of the Jay Street Terminal upon the 
gro. nq. o~ W!!-nt o~ eqmty and because the order of the commission was 
an ~dJl!d1c,at10n ~I. matters of fact as to which its judgment was con­
clusive. 'I_he pet1t1onE'.rs, on the other band, applied for 11.n injunction 
penden~e l~te suspendm~ the order of the commission until the final 
determma~on of the a.ction. The motion.c; to dismiss were denied. On 
the same aay the mot10n for a temporary injunction-which bad been 
heard upon the petition and intervening petitions and affidavits sub­
!llitted ~Y petitioners in suppo1·t of the averments of the petition and 
mtervemng petition-was granted, and the assailed order " and its 
for~e and efi'ect " was suspended until the further order of the court. 
'.fh1s appeal was then taken. 

There wa~ clearly a right in the court below to entertain jurisdiction 
of the petition and to determine whether the affirmative order of the 
commission was entitled to be enforced. There was clearly also. power 
!n ~he court to allow a preliminary injunction, since that author­
ity is. conferred in express terms by se ~tion 3 (208) of the act. And 
the right to appeal from such an order is also in express terms con­
ferred by section 2 ( 210) of the act. 

It is urged on behalf of tbe United States and the Interstate Com­
merce Commission that, wholly irrespective of the merits of the peti­
tion, tbe order grantin~ the interlocutory injunction must be reversed 
because of what is insisted to be the express requirements of the act 
imposin~ ~he duty oi;i the Commerce Court or a judge of that court if 
a resti·:umng order is granted under the conditions In the statute to 
state the facts from which it is found that irreparable injury would 
arise if a restraining order were not allowed. '.l'he section containing 
1.he provision relied upon is as follows : 

"That suits to enjoin, set aside, annul, or suspend any order of the 
Interstate Commerce Commission shall be brought in the Commerce 
Court against the United States. The pendency of such suit shall not 
of itself stay or suspend the operation of the order of the Interstate 
Commerce Com.mission ; but the Commerce Court, in its discretion may 
restrain or suspend, in whole or in part, the operation of the' com­
mission's order pending the final hearing and determination of the 
suit. No order or injunction so restraining or suspending an order 
of the Interstate Commerce Commission shall be made by the Com­
merce Court other than upon notice and after hearing, except that in 
cases where irreparable damage would otherwise ensue to the peti­
tioner, said court, or a judge thereof, may, on hearing, after not less 
than three days' notice to the Interstate Commerce Commission and 
the Attorney General, allow a temporary stay or suspension in whole 
or part of the operation of the order of the Interstate Commerce rCom­
mission for not more than 60 days from the date of the order of such 
court or judge, pending application to the court for its order or in­
junction, in which case the said order shall contain a specific finding 
based upon evidence submitted to the judge making the order and iden~ 
tified by reference thereto, that such irreparable damage would result 
to the petitioner and specifying the nature of the damage. The court 
may, at the time of hearing such application, upon a like finding, con­
tinue the temporary stay or suspension in whole or in part until its 
decision upon the application .. " 
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Without ambiguity we think the statute contemplates three classes of 
orders : First, a temporary restraining order staying in whole or in 
part the operation of the orde1· of the Interstate Commerce Commission 
for not more than GO days from the date of the suspensive order, to be 
allowed by the court or a judge thereof; second, a preliminary injunc­
tion-that is, an injunction pendente lite-which, to quote the words 
of the statute, mf.ly"be granted by the court to "restrain or suspend, in 
whole or in part, the operation of the commission's order pending the 
final hearing and determination of the suit" ; third, in the nature of 
things a perpetual injunction upon the entry of the final decree. The 
orde1· in this case, made after notice and hearing, suspending the force 
and effect of the order of the commission until the further order of the 
court, was obviously an exercise of the power conferred to grant a pre­
liminary injunction or injunction pendente lite and not of the power to 
allow a temporary restraining order embraced in the first of the classes 
stated. As we think it clear that the requirements of the statute re­
lied upon respecting the statement of facts as to lrreparnble damages 
relate only to the first class of cases-that is, the power to issue a 
temporary restraining order-we hold the objection to be without merit. 

This brings us to consider the scope of our reviewing authority under 
the right conferred by the statute to appeal from the allowance by the 
court below of a preliminary injunction or injunction pendente lite. 
To determine this question requires a consideration of the nature and 
character of the powers which the court had a right to exert over the 
subject matter pre ented to it by the petition filed to perpetually enjoin 
the enforcement of the order of the commi sion. 

We have determined in the Procter & Gamble case, ante, that the 
Commerce Court was but endowed in considering whether an affirma­
tive order of the commission should be enforced on the one hand or 
set aside and declared nonenforcible on the other with the jurisdic­
tion and power existing at the time that act was passed in the circuit 
courts of the United States. And as, at that time it was conclusively 
settled that the courts had onlr. authority to reexamine the findings of 
the commission as to subjects hke the one here under consideration, for 
the purpose of ascertainin~ whether the action of the commission was 
repugnant to the Constitution, in excess of the statutory pow~rs con­
ferred upon it, 01· manifested such an abuse as to be equivalent to an 
exce s of authority, it clearly results that the court below was likewise 
limited in passing upon the petition before it in this case. This being 
true. it is also ne.cessarily true that virtually the sole authority of the 
court below was in a sense confined to determining questions of law 
ari ·ing upon the case as presented on the face of the pleadings. Under 
the general principles of equity, where a court is called upon to decide 
whethe1· it will allow a preliminary or pendente lite injunction the duty 
a1·ising requires it to be determined whether on the face of the papers 
pre ented there is such an equitable cause of action presented as justi­
fies the issue of a preliminary injunction to preserve the status pend­
ing the suit; that ts to afford an opportunity for a trial of the issues 
presented. Necessarily it is true also that where an appeal is allowed 
from an order granting a r;>reliminary injunction the reviewing court 
is put to the duty of determming whether on the face of the papers the 
court below erred as a matter of law in granting the preliminary in­
junction. Do the e principles apply to the case before us, is then the 
first consideration. The result of holding that they do will ine\itably 
cause the expunging frnm the act of the express authority conferred to 
issue a preliminary injunction, since, viewed under the general principles 
of equity, the criteria by which to determine the rightfulne s of such 
an order, in view of the nature and character of the jurisdiction of the 
Commerce Court, is exactly and exclusively the same criteria by which 
the rightfulness of a final decr~e of that court issuing a perpetual 
injunction in conformity to such decree would require to be tested. Our 
duty, however, is not to destroy the law but to enforce it, and in doing 
so to seek to discover the intention of the lawmaker, the wrong in­
tended to be prevented, and the remedy designed to be afforded by the 
enactment of the statute. Coming to consider the statute for this pur­
pose, we have pointed out in tue Procter & Gamble case that the 0 Teat 
remedy intended to be accomplished was the concentration in a single 
court of the power to consider the rightfulness of enforcing or setting 
aside orders of the commission ; that to prevent unnecessary delays the 
limitations as to restraining orders and their duration and the hear­
ing which is commanded as to irreparable injury was enacted. It must 
therefore in reason be that the power to issue a preliminary injunction 
was recognized and preserved so as to afford the court the proper time 
for deliberation and considerntion of the questions to be decided by the 
commission, instead of compelling that body, virtually eo instante, upon 
the presentation of a petition to reach a final conclusion . And it 
would seem also to be the case that the right to appeal from such an 
order was given as a safeguard against a possible abuse of discretion 
by an unwarranted, arbitrary, and unreasonable exercise of the power 
conferred. In other words, we think that the enlightened purpose of 
Congress was that the court which it created, in the exercise of the 
important trusts confided to its authority and where occasion required 
it as a consequence of the gravity and complexity of the legal questions 
which might arise, should be afforded ample opport_unity for due con­
sideration and ripe judgment and that it was not mtended to compel 
precipitate and perhaps ill-considered action. 

Coming to consider the case presented in the light of these principles, 
in view of the doubt which existed as to the scope and eliect of the 
powers conferred upon the commission, as shown by the decision of the 
court in the Procter & G11mble case, of the nature and character of 
the subject matter here unde1· consideration and its importance, of the 
nction of the commission had on that subject prior to the making of 
the order of the cqmmission which was assailed by the petition, and 
especially of the diversity of opinion which existed among the mem­
bers of the commission on the subject, we think there ls no room for 
saying that the preliminary injunction issued was in excess of the 
po'wer conferred upon the court, because of the plain want of necessity 
for it resulting from the obvious nature and character of the legal 
que tions as to which the judgment of the court was invoked in con­
sequence of the filing of the petition calling for the exertion of the 
authority conferred upon it by Congress. 

It is not disputable that although the right to appeal to this court 
from an order like the one here in question is conferred, yet obviously 
the purpose which must have caused the creation of the Commerce 
Court must have· been the desire tQ interpose between the action of 
the commission and this court an intermediate tribunal, having the 
powe1·s which the statute delegates to it. Our duty is to give that 
purpose effect and to uphold the lawful authority of the court, without 
deviation and yet without hesitancy where there has been an abuse 
of discretion to correct it in the completest way. But as this case 
manifests no such abuse, our duty is not to reverse the action of the 
court but to remand the .case so that there may be an opportunity to 
dispose of it on the merits in the forum selected by Congr·ess for that 
purpose. Of com·se, in saying this, we must not be understood as 

deciding or in any way implying that the duty would not exist to 
examine the merits of a. preliminary order of the general character 
of the one before us in a case where it plainly in our judgment ap· 
peared that the granting of the preliminary order was in eliect a 
decision by the court of the whole controversy on the merits or where 
it was demonstrable that grave detriment to the public interest would 
result from not considering and finally dispo Ing of the controversy 
without remanding to enable the court below to do so. 

Affirmed. 
True copy. 
Test: 

Clerk ,'fopreme C-;;ttrt United States. 

l\fr. SIMPSON. I also offer in evidence the final opinion of 
the Commerce Court in the ligbterage case, which has already 
been marked " Exhibit I." 

The opinion referred to is as follows : 
,, · [U. S. S. Exhibit I.] 

UNITED STATES COMMERCE COURT. 

..: (No. 38. October session, 1912.) 

Baltimore & Ohio Railroad Co. et al., petitioners; Brooklyn Eastern Dis· 
trlct Terminal, John Arbuckle, and William A. Jami on, intervening 
petitioners, v. United States, respondent; Interstate Commerce Com­
mission, Federal Sugar Refining Co., intervening re pondents. 

ON FI~AL HEARING ON MOTIO~S TO DIS:\-IISS. 

(For opinion of Interstate Commerce Commission see 20 I. C. C. 
Rep., 200.) 

Mr. George F. Brownell, with whom Mr. H. A. Taylor was on the 
brief, for the petitioners. 

Mr. Henry B. Closson and Mr. William N. Dykman for the interven­
ing pet I tioners. 

Mr. Winfred T. Denison, Assistant Attorney General, and Mr. Black-
~~~fefsterline, special assistant to the Attorney General, for the united 

~fr. P. J. Farrell for the Interstate Commerce Commission. 
Mr. ErQest A. Bigelow for the Federal Sugar Refining Co. 
Before Knapp, pre !ding judge, and Hunt, Carland, and Mack, judges. 

Carland, judge : 
(November 15, 1912.) 

The petition in this case was filed April 12, 1911, and seeks to have 
annulled and set aside an order of the Interstate Commerce Commis­
sion, dated March 6, lDll, the provisions of which are hereinafter 
stated. On April 19, 1911, upon its own petition, the Federal Sugar 
Refining Co. was made a party defendant, with leave to appear and be 
represented by counsel. On May 11, 1911, the Interstate Commerce 
Commission and the Federal Sugar Refining Co. filed a motion to di mi s 
the petition for the reason that the facts set forth therein did not con­
stitute a cause of action, and on the same day tl1e Brooklyn Eastern 
District Terminal Co., upon leave granted, filed its intervening petition. 
On l\!ay 12, 1911, the United States filed a motion to dismiss for the 
reason, among others therein stated, that the petition did not show 
there was any equity therein upon which to grant the relief prayed or 
any part of the same. On the same day the Jay Street Terminal and 
Arbuckle Bro ., upon leave granted, filed their intervening petition. 
On May 17, 1911, upon motion of Mr. Blackburn Esterline, as istant to 
the Attorney General, it was ordered that the motion to dismiss the 
·petition filed by the United States be extended and considered as a 
motion to dismiss the intervening petition of Arbuckle Bros. and Brook­
lyn Eastern District Terminal, and upon motion of Mr. P. J. Farrell 
counsel for the Inter tate Commerce Commis. ion, it was ordered that 
the motion to dismiss the petition filed by the Interstate Commerce Com­
mission and the Federal Sugar Refinin~ Co. be extended to and con­
sidered as a motion to di miss the intervening petition of Arbuckle 
Bros. and the Brooklyn Eastern District Terminal. 

On lay 17, 1911, the motions for a temporary injunction made by 
the petitioners and intervening petitioners, and the motions to dismi 
came on. for hearI?g .before the court; and thereafter, on l\lay 22, 1911; 
the motions to d1sm1ss were by the unanimous decision of this court 
denied, with leave to the respondents making said motions to answer 
the petition of the petitioners within 20 days from said date if they 
should be so advised ; and on the same day the motions made for a 
temporary injunction were granted and an ordei· entered suspendin~ 
the order of the Interstate Commerce Commission complained of until 
the further order of the court. 

On June 12, 1911, the Federal Sugai· Refining Co. and the Inter­
state Commerce Commission prayed an appeal to the ::;upreme Court 
of the nited States from the order or decree of the Commerce Court 
rendered on May 22, 1911, and assigned as one of the errors com­
mitted by this court that it erred in not dismissing the petition for 
want of equity. '.rhe appeal prayed for was allowed by this court on 
June 13 1911. On June 16, 1911, the United State prayed an appeal 
to the Supreme Court of the United States from the order or decree 
of this court entered May 22, 1911, and assigned as error, among other , 
that the Commerce Coirrt erred in not sustaining the motion of the 
United States to dismiss the petition and the inte1·vening petitions. 
The appeal prayed for was granted by this court on the same day. On 
June 10~ 1912, the Supreme Court of the United States affirmed the 
decree or this court entered May 22, 1911. 

On June 9, 1911, the Federal Sugar Refining Co. filed it· answer to 
the original petition,. and on the same day the United States filed its 
answer to the original petition and also to the intervening petitions of 
Arbuckle Bros. and Brooklyn Eastern District Terminal. The Inter· 
state Commerce Commis. ion has never answered either of the petitions: 

The mandate of the Supreme Court was filed in this court on June 
24, 1912. On October 10. 1912, the United tates and the Federal 
Sugar Refining Co., upon leave gr~ted by the court, withdrew their 
several answers, and on the same day filed their motion to di miss the 
petition of the petitioners for the reason that the facts set forth in 
said petition did not constitute a. cause of action or entitle said peti· 
tioners to the relief or any of the relief asked for by them in and by 
said petition. This action of the United States and the Federal Sugar 
Refining Co. left the case standing upon the petitions of the petitioners 
and the interyening petitioners and the motions to dismi s of the re­
spondent, and intervening respondents Federal Sugar Refining Co. and 
Interstate Commerce Commission. In this condition of the case the 
parties, by their counsel, appeared in open court and tlpulated that 
the case oe submitted to the court for final decision upon the medts 
on the petitions and motions to dismiss. 
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The material facts as they appear in the petitions are as _follows : 
'J'he petitioning railroads ru·e engaged in the transportation of pas­

sengers and property by railroad from one State to another, and all 
have rail ter·mini upon the New Jersey shore of the harbor of ~ew 
York except the Baltimore & Ohio Railroad Co., whose rail terIIllnus 
is at St. George, Staten Island, and the Pennsylvania Railroad Co., 
whose rail terminus for passenger traffic only is in the Borough of Man­
hat1 an. In order to reach the shipping territory of Greate1: New York 
ucross the Hudson and East Rivers and other waters petitioners have 
been compelled to serve the vast shipping interests of Greater New 
York by means of floats, lighters, and barges. Petitioners have estab­
lished a lighterage zone, known as the. llghterag~ limits, which h~ 
been in effect for several vears, and durmg that time has been and is 
now described in the tariffs of each of said petitioners, which ~a1:ifl's 
have been and are duly filed with the Interstate Commerce CommIBs1on, 

as }~~~f~ k1ver: New York side, Battery to One hundred and thirly­
fifth Street; New Jersey side, Jersey City, N. J., to and including Fort 

Le~,E~slRiver and Harlem River: New York side, Battery to Jerome 
Avenue Bridge, including Harlem Uiver side of Wards. and .Randalls 
Islands; Brooklyn side, from Pot Cov~, As~oria, to and meludrng New­
town and Dutch Kills Creeks and pomts m Wallabout Canal west of 
Washington Avenue Bridge and to Hamilton Avenue Bridge, Gowanus 
Canal, to and including Sixty-ninth Street, South Brooklyn (Bay 
Ridge). ' 

" New York Bay : Points on north and east shore of Staten Island 
between Brid"'e Creek (Arlington) and Clifton, both inclusive, and in­
clude Shoote:' Island; points on the New Jersey shore of New York 
Bay and on the Kill von Kull between Constable Hook and Avenue C, 
Bayonne City, opposite Port Richmond, Staten Island.''. .. 

Within said lighterage limits petitioners perform, without .addi~1onal 
charge, a llghterage service on ~eastbound shipments from th~ir rail. te,r­
minals upon the western shore of New York Harbor to pomts w1thm 
those limit , and on westbound shipments from points within those 
limits to their rail terminals upon the western shore of New York 
Harbor. · b' th B Within said lightei-age limits and at various points wit m ~. or-
ou"'hs of Manhattan and Brooklyn, city of New York, each petitioner 
ha; establi hed and for several years bas maintained, and still m?-in­
tains, freight terminal stations at which it deliver~ east-bound fr~1ght 
and receives west-bound freight for transportation over ~ts Im.es. 
Each petitioner has some freight terminal stations, as aforesaid, which 
it owns and directly operates, and others which are operated for ~t 
under and pursuant to the provisions of certain contracts betwe~n it 
and the owners of said terminal stations. In some instances a smg.le 
terminal station is operated for and .on behalf of two or more of said 
petitioners undel' and pursuant to certain contracts betweei:i them and 
the owner of said station, and in such instance::; .said term~al. statio!l 

· is a union terminal for two or more of said petitioners. It is impossi­
ble for petitioners to deliver and receive all. freight, especiall.Y carload 
freight at said te1·minals. A large part of it must of necessity be de­
livered' and received at public and private docks within the said 
Ughterage limits. Accordingly, petitioners have for several years 
receiv.ed and delivered freight at all steamship piers, docks, and land­
ings, and private piers or landing!:! when. sh:ippers ~r consigne~s !lrrange 
for the receipt or delivery of freight withm the bgbterage llmits,. and 
have lightered it without additional charge from and to said pomts, 
and still do so receive, deliver, and lighter it. Petiti~ners transpo~t 
between said terminal stations, piers, docks, and landmgs and theu 
rail terminals on the western shore of New York Barbor, as a part of 
the transportation service from the points of shipment to the point of 
destination and for the flat New York rate, by means of lighters, floats, 

· and barges' owned and directly operated by them, or operated f~r them 
under contract'3 between them and the owners of such eqmpment, 
freight received at or destined to said terminal stations, piers, docks, 
and landings. 

Petitioners for several years past have held and now bold themselves 
out as common carriers to and from all said points within the lighter­
age limits, both by their practice of receiving and delivering freight at 
said points and by their tariffs, which are now and for several years 
past have been duly published and filed .with the ~nters~ate Comme!ce 
Commission. The liability under their respective bills of. lading 
attaches to petitioners on west-bound !3hipments ~rom the ti.me the 
freight is received at such terminal station, dock, pier, or Iandmg and 
ends on east-bound shipments when delivered into the hands of the 
consignee at such terminal station, dock, pier, or landing. The bill of 
lading issued by petitioners for freight so received or delivered by them 
by its terms covers and includes the lighte-rage movement. 

Among other terminal freight stations established by petitioners 
within the said lighterage limits is the Jay Street Terminal. This 
terminal is located at the foot of Bridge Street, Brooklyn, on the East 
River, having a water frontage of 1.,200 feet and a dep~h of 600 ~eet. 
Its equipment consists of a large freight house, 2 Baldwm locomotives, 
3 tu<>boat~ 2 steam lighters, 11 bai;ges, and 9 car floats. The capacity 
of the yald is about 235 ears. The Jay Street Terminal is a union 
freight ter~inal !or all o! said pet}t}oners .and is des~gnated as. a 
regula1· publlc freight termmal of petitioners m their tariffs filed with 
the Interstate Commerce Commission. It is owned by a copartnership 
composed of William A. Jamison and John Arbuckle, conducting ~uch 
freight terminal as a separate business under the name and style of 
Jay Street Terminal, un~er certificate filed with the clerk of New Yo1:k 
County, in accordance w1th the law of the State of New York, and is 
operated as a freight station for petitioners under and pursuant to 
several contracts between petitioners and the Jay Street Terminal, 
which contracts are substantially identical in their terms and provi­
sions. The material parts of one of aid contracts and representative 
of them all appears in the margin, and is as follows: 

This agreement, made the 5th day of February, A. D. 1906, by and 
between Jay Street Terminal (hereinafter called Terminal Co.), party 
of the first part, and E1·ie Railroad Co., party of the second part, 
witnessetb : 
"Whereas the Terminal Co. is the owner of premises in the Borough 

of Brooklyn, city of New York, lying along and contiguous to the 
East River at a point east of Catherine Ferry, so called, and west of 
the United States navy yard, upon which there are now erected, or 
in process of erection, certain warehouses, bulkheads, docks and 
piers, railway ti·acks and sidings, ~quipped or about to be equipped 

· with suitable float bridges and approaches, and the usunl appurte­
nances for receiving, handling, and delivering freights and for trans­
pol'ting same between said premises and the freight station of said 
1·aiiroad company located at Jersey City, N. J.; and 

" Whereas the said Terminal Co. is engaged in and will continue in the 
busine s of receivin~ freights at its said premises and carrying the 
same in both directions between its said premises and the said sta~ 
tion of said railroad company and other carriers ; and 

" Whereas the said railroad company desires to avail itself of the 
facilities, conveniences, and services of the said Terminal Co. in the 
transportation of frei~hts, in both directions, between the sald 
premises of said Termmal Co. and the aforesaid freight station of 
the said railroad company : 
"Now, therefore, in consideration of the mutual covenants, promises, 

and agreements herein contained, the said parties do hereby covenant, 
promise, and agree to and with each other as follows: 

"First. The said Terminal Co. ·wm put and maintain its premises in 
good order and condition for the reception and delivery of such freights, 
and will provide tugboats, car floats, docks, piers, float bridges, and 
approaches adequate at all times to receive, discharge, transfer, and 
deliver such freights loaded or to be loaded in cars under this contract, 
and sufficient to accommodate the amount of business bereunde1· con­
templated. 

"Second. Said Terminal Co. will receive at the said float bridges of 
said railroad company at its aforesaid freight station, in cars to be 
pla~ed upon its floats by said railroad company, all freights intended for 
delivery at the aforesaid premises of the said Terminal Co., and will 
safely carry the same to its said premises, and there make delivery 
thereof to the consignees. It will also receive and loaa. into cars all 
freights which may be delivered to it at its said premises for transpor­
tation over the lines of said railroad company and carTy and delive\· 
the same to said rallroad company upon said Terminal Co.'s floats at the 
float bridges of said railroad company at its aforesaid freight station. 

" Third. The responsibility of said Terminal Co. for eastwardly bornid 
cars and the freights therein shall begin when the cars are placed upon 
its floats at the said float bridges at the afoFesaid station of said rail­
road company, and shall continue as respects the cars until they have 
been returned by it, loaded or empty; and as respects the freights con­
tained in eastwardly bound cars its responsibility shall c-0ntinue until 
the actual delivery thereof to and acceptance by the consignees at 
Brooklyn. As respects the freights to be transported westbound, sai~ 
Terminal Co.'s responsibility shall commence at the time the same .is 
received from the consignor at its aforesaid premises and shall continue 
until said freights, loaded into cars, have been brought to the float 
bridge of said railroad company at its aforesaid freight station and until 
the floats have been attached to the float bridge and the cars are in 
complete readiness for removal from the car floats by said railroad 
company. 

" Fifth. The railroad company agrees to constmct and maintain all 
n~essar;v tracks1 float bridges, approaches, and appurtenances at its 
said freight station to adequately carry out the purpose of this agree­
ment. 

" Sixth. Said railroad company will pay said Terminal Co. in foll for 
all its services under this contract, as well as in full compensation for 
all responsibility to be undertaken by it in respect to cars and freight, 
as follows: 

"(a) For all freights transported over said rail.road company's- rail­
road which shall have been received from its connecting lines west of 
trunk line western termini on through rates, or for freight received 
by the said Terminal Co. at its aforesaid premises and destined for 
transportation by said railroad company to points west of said western 
termini on through rates, excepting grain in buJk, at the rate of 4i!: 
cents per hundred pounds. It is agi·eed, however, that whenever the 
allowance to Palmers Dock on eastbound or westbound rail-and-lake 
traffic or both is reduced from 4g cents to 3 cents per hundred pounds 
the same reduction shall be made in the allowance to Jay Street Termi­
nal on rail-and-lake traffic. And it is also agreed that whenever the 
allowance for like service on such traffic to said Palmers Dock or any 
other Brooklyn termini is increased above the rates herein speci.tied 
the same increase shall be made in the allowance to said Jay Sh·eet 
Terminal on such traffic. 

"(b) For freight originating at or destined to any of the said west­
ern termini or points east thereof, or billed to or from said western 
te1·mini at local rates, the allowance to said Terminal Co. shall be 3 
cents per hundred pounds, whether or not the traffic reaches the termi• 
nal point through any other of said termini, it being understood that 
the western terminal points referred to are as follows : Suspension 
Bridge, Niagara Falls, Tonawanda., Black Rock, Buffalo. East Buffalo, 
Buffalo Junction, Salamanca, Erie, Pittsburgh, Allegheny, Bellaire, 
Wheeling, Parkersburg, Dunkirk. 

" ( c) For ' not to be graded ' grain in bulk, for track delivery in the 
borough of Brooklyn, the rate shall be 3 cents per hundred pounds. 

" (d) For freight which is rated per gross ton, either in official classi­
fication or in commodity tariffs, the allowance shall be 3 cents or 4e 
cents per hundred pounds, regardless of the gross-ton rating. 

* * * * • * ~ 
"Eleventh. Said railroad company agrees that during the continuance 

of this agreement the same rates of freight shall prevail from and to 
the premises of said Terminal Co. that prevail from and to the regltlar 
freight stations of said railroad company in the borouqh of Manhanttan, 
city of New York, excepting when coming from or gomg to points east 
of Susquehanna, In which case floatage shall be added in both direc­
tions, to which the railroad company shall be entitled. 

" Twelfth. Said Terminal Co. will be responsible for and pay to said 
raill'oad company all freight moneys-·and charges as set forth in freight 
bills rendered by said railroad company for the transportation of east­
bound freights delivered to it, and in like manner shall be responsible 
for and pay to said railroad company all moneys and charges which 
have been made payable in advance on west-bound freights, all of which 
payments shall be turned over to said railroad company in accordance 
with the latter's customary rules; and, if so required, the customary 
guaranteed bond shall be furnished by the said Terminal Co. . 

"Thirteenth. Said railroad company will provide sufficient cars at all 
times for receiving and taking away the freights hereunder contem­
plated (unavoidable delay excepte_), and to supply all the railway 
books and blanks necessary for the purpose of the business to be carried 
on under this contract, and with all reasonable dispatch to receive and 
take away from the said float bridges at its aforesaid station all the 
west-bound freights intended for transportation over its own lines and 
its connections. 

" Fourteenth. Said Terminal Co. will insure and keep insured against 
loss by fire and marine risks all f1·elghts, cars, and property received 
by it upon its floats or its said premises under this contract so long ns 
said freights, cars, or prope1·ty shall remain in its possessio and until 
delivered to the consignees or to said railroad company as bereinbefore 



"1158 CONGRESSIONAL RECORD- SENATE·. J NU.A.RY 7, 

provided, including the time such freights, cars, or property shall_ be 
upon its lightcrage line ; and such insurance shall be for the benefit 
of said railroad company and others as their respective interests shall 
appear, and to an amount and in such manner as shall be satisfactory 
to . a id railroad company. 

" .Fifteenth. Said railroad company will not durin"' the continuance 
of this agreement, unless legally compelled to do so, establish or main­
tain any freight stations within the limits of said Borough of Brooklyn 
between said Catherine Ferry and said United State navy yard. In 
ca e of any breach of this condition said Terminal Co. may recover 
from said railroad company, and the latter shall pay to said Terminal 
Co. damages at the rate of $3 for each and every carload. averaged at 
!:!0,000 pounds, received or delivered or transported contrary to this 
provision. 

" Sixteenth. In case any east-bound freight consigned to station~ of 
said railroad company in said city of New York other than the prem~ses 
of said Terminal Co. shall have its destination changed to the premises 
of the said 'l'ermlnal Co. and be delivered thereat said Terminal Co. 
will. at the request of said railroad company, collect from the consignee 
or forwarder the sum of 3 cents per hundred pounds, and such 3 cents 
per hundred pounds shall be retained by said '.ferminal Co. as full com­
pensation for all services performed by it in such cases, and no other 
allowance shall be made unde1· this contract in such case. 

" Seventeenth. Said Terminal Co. will furnish said railroad company 
with a complete and accurate copy of each and all contracts made by it 
with other railroad companies during the term of this contract, and the 
Erie Railroad Co. shall have and enjoy during the life of this conti:act 
all rights and priviieges granted to any other railroad by said Termmal 
Co. upon as favorable terms, with respect to allowances 01· otherwise, 
as granted to any other raikoad company, anything hernia to the con­
tr:u·y notwithstanding. 

·' F.i..,.hteenth. This contract shall become operative and go into effect 
on the 15th day of February, 1906, and shall continue in fo1·ce until 
March 31, 1910; thereafter subject to termination upon 90 days' notice 
bv eitbei· par·ty." 

• The .Jay Street Terminal se1·ves the shippers of a large and important 
manufacturing a nd shipping territory, including about one-third of the 
densely populated part of Brooklyn. It is the only convenient and 
acce silJle freight tation of petitioners for the shippers of that territory. 
When it became necessary several years ago fo1· petitione1·s to establish 
and operate public frelgbt terminals for the service of said territory, 
thev bad no choice but to enter into a contractual arrangement with 
the· owner of the Jay Street '.ferminal for the operation of said terminal 
as a public freight station of petitioners. The price of the water-front 
prope1·ty in that section was so high as to be pl'Ohibitive. No inde­
pcnrlent terminals other than the Jay Street Terminal were con­
-venicntly accessible to the shippers of that territory. In no other 
practicable way could petitioners in the past, nor can they at present, 
serve the large and important shipping interests of this section of 
Brooklyn than by the maintenance of the Jay Street Terminal as a 
public freight station of petitioners under and pur uant to said con­
tracts. 

.Arbuckle & Jamison operate a sugar refinery in the Borough of 
Brooklyn, located upward of a blpck from the Jay Street Terminal. 
Shipments are carted fr·om and to the terminal by Arbuckle & Jamison 
and handled at the terminal in the same way as the freight of hun­
dreds of other shippers.i and the freight charges thereon are collected 
from said Arbuckle & J amison by the Jay Street Terminal in accord­
ance w ith the regularly published tariffs of petitioners. Approximately 
folll'-fifths of the shipments of sugar made by Arbuckle & Jamison 
through said Jay Street Terminal are sold by said Arbuckle & ;ramison 
f. o. b. Brooklyn and become the property of the consignees 1mmedi­
n tely upon delivery to the terminal. During the first s ix months of 
1907 the bills of lading is ued by the Jax Street Terminal for shipments 
of general merchandise numbered 92,o22, of which 3,!)6!l were for 
Arbuckle & Jamison sugar and 1,210 for Arbuckle & Jamison coffee, 
and the shipments and receipts of said Arbuckle & Jamison constituted 
le s than one-thi1·d of the total tonnage moving through the terminal. 
Dul'ing the same period the number of different consignees who received 
freight at the terminal \"\'US about 765, and the number of different 
shipper through the terminal about GGO. 'l'he profits in the operation 
of the J ay Stree t Terminal on all shipments during the same period 
amounted to less than 3 per cent on the investment, without making 
an:v allowances for depreciation or interest. 

The Federal Sugar Hefininu Co. is a corporation of the State of New 
York, having its executive offices at 138 Front Street, in the Borougli 
of Manhattan, and having its refineries from which it ship all its ont­
bonnd products, includin~ sugar, and at ~hich it receives all its in­
bound supplies for the manufacture of su~ar and commodities allied 
thereto, on the east bank of the Hudson River, within the corporate 
limits of tbe city of Yonkers, and more than 10 miles distant from the 
northernmost boundaries of the lighterage limits of __petitioners. Said 
refineries are located on the line of the New York Central & Hudson 
Ilive1· Railroad Co., with which they have switch connections and over 
which the Federal Sugar Refining Co. ships the greater part of its out­
put and receives a large part of its inbound shipments. Over thiS rail­
road. with few exception . the rates to points in the shipping t erritory 
of the Federal Sugar Refining Co. are the same as the rates from the 
Jav Street Terminal ove..r the lines of petitioners. In order to make 

· Rhlpments or its sugar from Yonkers via the line~ of petitioners at the 
New York rate the Federal Sugar Refining Co. must deliver such ship­
ments to the New York Central & Hudson River Railroad Co. at Yonker , 
thence to be tran ported by that railroad to New York, and there deliv­
ered to petitioners at points within the lighterage limits. Because of 
alleged delay in the handling and transportation of such sh ipments via 
the route aforesaid, the Federal Sugar Refining Co. prefers to deliver 
said shipments directly to petitioners by lighter within the lighterage 
limit . Pl'ior to .Tul:v, l!)Ol), the Federal Su~ar Refining Co. of Y0nkers, 
the predece or of the Federal Sugar Refinmg Co., was accustomed to 
deliver its shipments at Yonkers to the Ben Franklin Transportation 
Co .. which transported the same direct to the terminals of petitioners 
on the west shore of New York Harbor at a charge to the Federal Sugar 
Refining Co. of Yonkers of 3 cents pe1· hundred pounds. 

Ju the month of l\lay, H>07, the Federal Sugar Refining Co. of Yonkers 
filed a complaint >Vith the Interstate Commerce Commission against 
petitioners, allPg ing that the complainant, through the Ben Franklin 
'l'ransportation Co., performed the same service on its shipments of 
i:n1g-:11· a. were Raid to l>e performed by the Brooklyn Eastern District 
Terminal on <:h ipments of the American Sugar Refining Co. and by the 
Jay Street Terruinal on shipments of Arbuckle & Jamison; that the 
li~hterage limit prN=cribcd by petitioners were unduly disc1·iminatory 
in tlrnt ~Y did not extPnd to Yonkers and include the refinery of the 
Federal S"u 00a1· Hcfi ning Co. of Yonkers, and permitted allowances to be 
made on shipments of sugar from the refineries of Arbuckle & Jami-

son and tbe American Sugar Refining Co., while not so permitting on 
the complainant's shipments, because the latter was located outside the 
prescribed limits. This practice was said to result in unjust discrimina­
tion and to oblige complainant to pay unreasonable rates. Said com­
plaint was answered by petitioner . , and after due hearin&' and consid­
eration the Interstate Commerce Commission dismis ·ed said complaint, 
because the extension of petitioners' lighterage limits in New York 
Harbor was a matter of business discretion, and said commi sfon had 
no authority to require such extension beyond the then prescribed 
b.oundarie , and complainant, being located out ide of the pre cribed 
hghterage limits, was not subjected to unlawful discrimination by rea­
son of the practice of petitioners in affording free li<>hterage on ship­
me~ts origi?ating at or destined to points within said lighterage limits, 
''h1le refusmg to o afl'ord on complainants' hipments. 

As a device to appear to ship from within the llghterage limits, 
within a month after the decision of the Interstate ommerce Commis­
sion ~bove mentioned a new corporation known as the Federal Sugar 
Reflnmg Co. was organized, which established its principal office at 
138 l!'l'ont Street, New York City, and took over the refineries hereto­
fore mentioned, in the city of Yonkers, and adopted the following 
practice: Contracts of sale or orders for sugar were received at 13 
Front Street, and each of said orders was given a separate contract 
number, and said order bearing the contract number was forwarded 
to the refinery, where the order was filled and the barrels or bag were 
stamped with the contract number and placed on a lighter. The ship­
ment be.aring the contract number remained intact until it reached the 
hands of the buyer. The refinery r eceived shipping instructions from 
138 Front Street, and these shipping instructions showed the contract 
number, the ultimate de tinatlon, and the rail line over which the i;;bip­
ment was to be transported. The captain of the lighter of the Ben 
Franklin Transportation Co. gave a receipt to the refinery and received 
from the refinery a so-called bill of lading, which was a form of rail­
road bill of lading filled in by the Federal Sugar Refining Co.. and 
designating a consignment to the Federal Sugar Refining Co., 138 Front 
Street, New York City, to be transported by the Ben Franklin Trans­
portation Co. and showing the contract number with which the ship­
ment had been marked. This alleged bill of lading was not signed 
by the Ben Franklin Transportation Co. through any of its officers or 
the captain of the lighter or by any other carrier. 'l'hei·e was nothin~ 
in any of the documents which called for transportation to Pier 2"*, 
North River. 

The said shipping instructions sent from 138 Front Street to Yonkers 
were to ship to "Federal Sugar Refining Co., 138 Front Street, ity. 
B. F. T. Co. (B. & 0.) ," or other initials representing the Ben Franklin 
Transportation Co. and one of petitioners, as the ca e might be. 1one 
of the petitioners could or· did perform any transportation service in 
connection with the Ben l<'ranklin Transportation Co. between Yonkers 
and 138 Front Street, and such shipping instructions were, in fnct, 
directions to deliver said shipments to the Ben Franklin Transporta­
tion Co. to be lightered and delivered to one of petitioners at its termi­
nal on the west shore of New York Harbor. The practice was for the 
lighter of the Ben Franklin Transportation Co. to go to Pier 24, North 
River, N. Y., part of which piei· is leased to the Ben Franklin Trans­
por tation Co .. where the captain of the lighter called up the office of 
the Federal Sugar Refining Co., at 138 Front Street, and reported the 
particular shipment then on his lighter. The captain of the lighter was 
then handed a form of bill of lading not signed by any of petitioners 
and showin17 the name and address of the consignor as the Federal 
Sugar Refinmg Cp., 138 Front Street, New York, li'ranklin Street Pier 
24, North River. The lighter then proceeded to the rail terminus of 
such petitioner us had been previously designated in the shipping 
instructions sent to Yonkers, and there delivered the shipment to such 
petitioner and obtained the signature of petitioner's agent at said ter­
minus upon the form of bill of lading theretofore prepared and deli-v­
ered to said captain as aforesaid, and said bill of lading was s tamped 
by said petitioner's agent to show the receipt of the shipment at said 
station on the west shore of New York Harbor. 

Such shipments were handled under contract between the Ben Frank­
lin 'l'ransportation Co. and the Federal Sugar Refining o. for a com­
pensa tion of 3 cents p~r 100 pounds, although the contract provides 
for a compensation of 4 cents per 100 pounds on sugar lightered from 
Yonkers to Pier 24. North River, payments for aid ervice being made 
to the Ben Franklin 'l'ransportation Co. under that provi ion of said 
contract which provides for a compensation of 3 cents per 100 pounds 
for sugar lightered from Yonkers to petitioner ' rail termini. 

Having established the practice above described, the 1>aid Federal 
Sugar Refining Co. filed a complaint in October, 1900, with the Inter­
state Commerce Commission against petitioners. Said complaint alleged 
in substance that the inter·state transportation of tile product of the 
said I!'ederal Sugar R efining Co. began at l'ier 24, North River Bor­
ough of :Manhattan, a point within the lighterage limits a afo1'.esaid, 
and that said Jay Street 'l'erminal is owned and conducted by copart­
ners named John Arbuckle and William A. Jamison, which said copart­
ners owned, maintained, and operated in connection therewith a sugar 
refinery at the foot of Jay Street, Borough of Brooklyn; that aid 
amounts of 3 cents per 100 pounds and 4~ cents per 100 pounds were 
~aid to said copartners for the li~htering of their sugar from Jay 
Street , Brooklyn, to the rail termirn of petitioners on the we t bank 
of New York Harbor, and that inasmuch as the said Federal Sugar 
Refining Co. was a competitor of the said Arbuckle & Jami. on in the 
sugar busine s, it constituted an undue and unreasonable prejudice and 
disadvantage against said Federal Sugar Refining Co. to pay said 
amounts of 3 cents and 4g cents per 100 pounds for the handling of 
sugar to said Arbuckle & Jamison, and not to pay similarly to the said 
Federal Sugar Refining Co. Hearings were had before the Interstate 
Commerce Commission upon the last mentioned complaint, and subse­
quently the commission issued its order against petitioners in the fol­
lowing language : 

"It ls ordered that the above-named defendants be and they are 
hereby. notified and requil'cd to cease and desist, on or before the 15th 
day of April , 1911, and for a period of not less than two years there­
after abstain, from paying such allowances to A1·buckle Bro .. on their 
sugar while at the sti.me time {>ayin~ no such allowance· to said com· 
plainant on its sugar, which said allowances so paid to aid Arbuckle 
B1·os. by said defendants are found by the commission in aid report to 
be unduly di criminatory and in violation of the act to regulate CCll!l­
merce." 

The leave granted by this coul't allowing the United States and the 
F ederal Sugu Refining Co. to withdraw their &nswers and file motion 
to dismiss undoubtedly entitles them to be again heard as to whethet· 
the petition states a cause of action, although the record thus pre ented 
is a novel one. ·w e certainly are in no position, a!ter having denied 
the motions to dismiss and after the Supreme Court has affirmed our 
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action, so far as the granting of the temporary injunction is concerned, 
to now bold upon the same facts that the petjtions do not state facts 
eafficient to constitute a cause of action, merely because the case is now 
submitted fer final decision. We are of the . ame opinion, however, as 
when we denied the motions to dismiss on May 22, 1911, but as we did 
not at that time give the reasons which impelled us to make the deci-
sion then rendered. we can now with propriety state them. . 

The Interstate Commerce Commission in its report and order did not 
specify whether it found a violation of section 2 or section 3 of the act 
to regulate commerce. 'l'he e sections read as follows : 

" SEC. 2. That if any common carl"ier subject to the provisions O'f this 
act shall, directly or indirectly, by any special rate, rebate, drnwback, or 
other device, charge, demand, collect, or receive from any person or per­
sons a greater or less compensation for any service rendered or to be 
rendered, in the transportation of passenger<:! or property, subject to. the 
provisions of this act, than it charges, demands, collects, or ~ece1ves 
from any other person or persons for doing for him or them a llke and 
contempornneous service in the transportation of a like kind of traffic 
under substantially similar circumstances and conditions, such common 
carrier shall be deemed guilty o! unjust discrimination, which is hereby 
prohibited and declared to be unlawful. 

·•SEC. 3. That it shall be unlawful for any common carrier subject 
to the provisions of this act to make or give any undue or unreasonable 
preference or advantage to any particular person, company, firm, cor­
poration, or locality, or any particular description of traffic, in any 
respect whatsoever, or to subject any particular person, company, fl.rm, 
corporation, or locality, 01· any part1cular description of ti-affic, to any 
undue or unreasonable prejudice or disadvantage in any respect what­
soeve1·." * * * 

'.rhe language used by the commission would lead to the inference 
that it found a violation of section 3. If the facts pleaded, however, 
show a violation of either of the above sections, the order must be sus­
tained, and it must also be sustained if based upon a finding of- fact, 
which we are not at liberty to review. In the first place, the case must 
be freed from matters which cloud the real issue. It is continually 
suggested that the arrangement between petitioners and the Jay Street 
Terminal may be a scheme to cover a rebate. We are not permitted to 
base our judgment on suspicion, but upon facts pleaded and proven. 
Respondents have been given ample opportunity to produce all evidence 
within their power for the purpose of showing that the payments made 
by petitioners to the Jay Street Terminal constitute unlawful rebates, 
but no such evidence has been produced . On the contrary, respondents 
withdrew their answers and now ask the court to decide the case upon 
the facts stated in the petition. Surely upon this record the court 
ought to be relieved of presuming that the contracts made by petitioners 
with the Jay Street Terminal are a cover for tbe payment of unlawful 
rebates. 

Again, the performance of the Ben Franklin Tr:rnsportation Co. at 
Pier 24, North River, is a play in which the episode is lost in the de­
nouement. It is a plain device and sutterfuge indulged in on behalf 
of the Federal Sugar Refining Co. for the purpose of making it seem 
that sugar which is being lightered from Yonkers, N. Y., 10 miles north 
of the ligbterage limits established by petitioners. was in fact shipped 
from Pier 24 by a delivery of the same at that point to the petitioners, 
when the uncontradicted record, as admitted by the motions to dismiss, 
shows that the petitioners have nothing to do with the sugar of the 
Federal Sugar Refining Co. until it reaches the New Jersey shore and 
is there delivered to petitioners. Courts of equity, looking through 
mere form8 to the substance of things, can not, nor ought they be asked 
to, found their judgment upon a plain subterfuge. No sugar is tendered 
by the Federal Sugar Refining Co. to petitioners at Pier 24. On tbe 
contrary, tbe Ben Franklin Transportation Co., acting for the Federal 
Sugar Refining Co., refuses to tender it there and allow it to be taken 
by petitioners, but insists upon transporting it itself to the rail ter-minl. 
The statement of facts makes it plam that the Federal Sugal' Refinin~ 
Co. transports its sugar direct from Yonkers to the Jersey shore, ana 
we must find as a matter of law that the transportation of Federal 
sugar by petitioners does not commence until it is delivered to them at 
their rail termini. The facts do not bring the case within the ruling 
of the Supreme Court in Gulf, Colorado & Santa Fe Railway Co. v. 
Texas (204 U. S., 403). 

We must indulge in the presumption that the commission found noth­
ing unlawful in the payments made by petitioners to the Jay Street 
Terminal under the facts appearing in the record, or It would not have 
frnmed its order in the alternative. (Penn Refining Co. v. W. N. Y. & 
P. R. R. Co., 208 U. ~ .. 208. East Tenn., etc., R. R. Co. v. Interstate 
Commerce Commission, 181 U. S., 1. Interstate Commerce Commi<>siou 
v. Louisville & Nashville R. R. Co., 190 U. S., 273. Louisville & Nash­
>ille R. R. Co. v. United States, 197 Fed., 58-60.) 

There can be no doubt as a matter of law under the facts admitted 
that transportation by petitioners of freight delivered to them at the 
Jay Street Terminal commences at said terminal and that the services 
performed b¥ the Jay Street Terminal are transportation services. In 
our disposition of the case we make no distinction between the Jay 
Street Terminal and Arbuckle Bros., but treat them as the same 
entity In legal effect. It then appears that petitioners under their re­
spective contracts are paying the Jay Street Terminal for a terminal 
service and also for the transportation of freight from the terminal to 
the Jersey s~ore. Providing this charge is reasonable, and thern is no 
suggestion that it ls not, we understand the law to permit such pay­
ment. (Central Stock Yards Co. v. L. & N. Rallway Co., 192 U. S., 
568. R. R. ct>m. of Ky. v. L. & N. Railway Co., 10 I. C. C. Rep., 173. 
Cattle 'Raisers Ass'n. v. C., B. & Q. R. R. Co., 11 I. C. C. Rep., 277. 
Sec. 15, act to regulate commerce, as amended. Central Stock Yards 
Co. v. L. & N. Ry. Co., 118 Fed., 113; affirmed, 193 U. S., 568. Cov­
ington Stock Yds. Co. v. Keith, 139 U. S., 128. Bntchers & G. Stock 
Yas. Co. v. t.. & N. R. R. Co., 66 Fed., 35. United States v. Delaware, 
:µ, & W. Co., 40 Fed., 101. Consolidating Fordg. Co. v. Southern T. Co. 
et al., 9 I. C, C. Rep., 182. Excursion Car Co. v. Penn. R. Co., 3 I. 'C. 
C. Rep., 517. In re Transportation of Fruit. 10 I. C. C. Rep., 360. F. 
H. Peavey Co. v. Union Pac. R. Co., 176 Fed., 40!) ; affirmed, 222 U. S. 
42. Interstate Commerce Commission 1:. Diffcnbaugb, 2:!2 U S., 42.) ' 

This case is in no way parallel to the case of Union Pacific Railwav 
Co. v. Updyke (222 U. S., 15). 'fhe Jay Street Terminal is one of the 
public terminals of petitioners, and it is owned by Arbuckle Bros. The 
payments made by petitioners to the Jay Strnet Terminal al'e for the 
terminal and transportation services performed by it in connection with 
all freight shipped from or delivered t 1J said Jay Street Terminal. It 
so happens that .A1·buckle Brns., who own and opernte the terminal, 
also are shippers, and only in this way cnn it be aid that they receive 
payment for transporting their own sugar. In order· to make the case 
parallel to .the l'pdyke case, it would have to appear that the Federal 
Sugar Refining Co. also owned and operated for petitioners a public 
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terminal for the receipt. and delivery of freight within tbe ligbtt'rag~ 
limits and that the Federal Sugai· Hefinlng Co. had sugar· of its O\YD 
which it transported to the rails of petitioners, togethN with other 
freight. If the -case stood in such position, under the Updyke ca e it 
might be necessary to hold that the petitioners must make the same 
payments to the :b'ederal Sugar Refining Co. as to Jay Street 'l'erminal. 
But the always-present fact is that the Federal Sugar Refining Co. 
does not own and operate any public terminal for petitione1·s, nor does 
it transport a pound of sugar from any terminal within the ligllteragc 
limits to the rail termini of petitioners. There is no room for the court 
to enforce equality bet\Yeen Arbuckle Bros. and the Federal Sugar Re­
fining Co. as to payments fo1· the transportation of their sugar, for the 
reason that the position in which the court finds the respPctive parties 
to the controversy will not permit. We find Arbuckle Bros. owning 
the Jay Street •.rerminal, used as a public terminal of petitioners within 
the ligbterage limits. We find the Federal Sugar Refining Co., with 
its refinery at Yonkers, 10 miles north of the ligbterage limits, ownin~ 
and operating no public terminal for petitioners and tendering peti­
tioners no freight at any of their public terminals. So that we can 
not see how any violation of either section 2 or section 3 can be predi­
cated on the facts stated in the record. 

But it is claimed that this is true: That it costs the Federal Sugar 
Refining Co. 3 cents per hundred pounds more to get its sugar to the 
Jersey shore than it does Arbuckle Bros. This could be avoided in 
part if the Federal Sugar Refining Co. would tender its sugar for 
shipment over the rails of petitioners at any of the terminals of peti­
tioners with1n the lighterage limits, many of which arc much neart'r 
Yonkers than the Jay Street Terminal or even Pier 24, North River. 
And we must not forget in this connection that the Federal Sugar 
Refin1ng Co. voluntarily located its refinery at Yonkers, and if it 
thereby has subjected itself to some natural disadvantage it can not 
call upon the courts to remedy it. The commission recognized this 
fact when it refused to compel petitioners to extend their lighterngc 
limits so as to include the Federal sugar refinery. It is apparent from 
the record that the sole disadvantage of the Federal Sugar Refining 
Co. results from its location outside the lighterage limits, and that it 
is in no way injured or prejudiced by the fact that Arbuckle Bros. 
own the Jay Street Terminal. 

11'01· the rwsons aboi;e stated we at·e of the opfoioii that tlle order 
of the commission 1cas in excess of its po1ccr, and that it ought to be 
vermanently suspended and enjoined. Auel it is so orclcrccl. 

Mack, Jud~e, dissenting: 
The commission in its report does not clearly indicate whetht'r it 

deems the transportation of the Arbuckle sugar to begin in New York 
or in Jersey City. It is conceded by counsel that this is a question 
of law to be determined by this court. As to goods shipped by 
Arbuckle Bros. to others than themselves as consignees, there would 
i;;eem to be no room for doubt, for whatever may be the liability of the 
Jay Street Terminal toward such consignees, clearly the railroad com­
panies are liable to them as common carriers at the latest from the 
time of the delivery of the goods into the cars and the issuance of the 
llill of lading in their name by their authorized agents in New York. 
I concur in the conclusion of the majority of the court that this ti·ans­
portation begins in New York. 

As to the comparatively small percentage of shipments of which 
Arbuckle Bros. are the consignees as well as the consignors, this would 
seem to be equally true. The title thereto could be transferred by ti1t'm 
immediately after the bills of lading are issued, and in that eyent the 
railroad companies would again clearly be liable as carders to the 
assignees. even though the goods bad not yet actually moved from 
New York. .A.nd the retention of title thereto by Arbuckle Bros. during 
the time that they, acting as agents for the railroad companies, are 
transporting them to ·Jersey City under the contract by which they 
agree to indemnify the railroad companies against their own act , and 
thereby to release them, in a sense, from the obligations which they 
would ordinarily incur as common carriers toward the owners of goods 
carried, would not of itself change the transaction from a transporta· 
tion service performed by the railroads through their agents, the 
shippers, into an accessorial service performed by the shippers solely 
on their own account, payment for which would be illegal, irrespective 
of any unjust discrimination that might result therefrom. 

I concur, too, in the opinion of the majority of the court that 
Arbuckle Bros. and the Jay Street Terminal are to be treated as identi­
cal. When two individuals form two firms in which each is interested 
in · the same proportions, the one to refine sugar, the other to operate 
a terminal station and to transport ~oods for railroads, the two firms 
do not thereby become so distinct ana separate for every pm·po e as to 
legalize a payment to the latter firm for carrying tbe former's product, 
if such payment would be ille!fal as unjustly discriminatory when made 
directly to tb.e former firm. 'Ihe commission was, therefore, fully justi­
fied in this case in dealing with the two firms as one. 

The question before this court then is, Could the commission rea on­
ably find that payment to Arbuckle Br·os. for getting ugar manufac­
tured by them from a point within the lighterage limits to Jersey City; 
that is, for performing a part of the railroad companies' transpor·tation 
service (a payment permitted by section 15 of the act, subject to regnJa­
tion by the commission as to its reasonableness), would operate as an 
unjust discrimination against the Federal Sugar Refining Co. unless a 
similar payment were made to the latter company fo1· getting sugar 
manufactured by it from another point within the ligbter·age limits to 
Jersey City? 

If the Federal Co. bad its refinery at Pier 24, and if Arbuckle 
Bros. operated their wharf only as a private and not as a public 
station, and If the allowance made to them for carrying their sugar 
to Jersey City were no more than the bare cost of the service, the 
commission would be justified in finding that a refusal to make a 
similar allowance to the Federal Co. and the offer to give it in lieu 
thereof free lighterage of Its $Ugar would result in an unjust dis­
crimination against the Federal Co. (Union Pacific Railroad Co. v. 
Updike Grain Co., 222 U. S., 215.) 

Do the facts, first, that the Federal Co.'s refinery is at Yonkers, 
that it brings its goods to Pier 24 p1·imarily or solely to get them 
within the lighterage limits, that it bas never demanded and does not 
want free lighterage from Pier 24, nnd that as a result thereof the 
transportation o! its goods by the railroads begins in Jersey City; or, 
second, that Arbuckle Bros. are erupl<_>yed by the carders to operate 
their wharf as a public terminal station, and to ti·ansport therefrom 
to Jersey City not only their own but others' goods, necessarily render 
the circumstances such that the commission in the reasona,ple exercise 
of its powers could not find them to be substantially similar? 

(1) If this case were based on the grant 1Jf free ligbterage to .Arb11ckle 
Bros. and the failure to grant it to the Federal Co., the latte1· would, 
of course, have no ground for complaint unless it really wanted and 
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o.ffCJ·ed to avail itself of .such free lighterage. But :when, as here, the : 
compla:in t is based .on the grant to the one and the denial to the .other ,o:f : 
tbe privilege. not of tree llghterage, but of itself .performing fo1· eom­
pens!ltion the transportation ervice !rom within the lighterage lim'lts 
to Jer ey City, it is no answe1· to assert t'bat .ai: pre ent the situat!on 
of t:lle two pa.rties is not imilar, transportation for the one beglnnmg 
at ~ew York and for the othc:r t Jersey City. ~.rhe charge i-s that this 
dis imilarity is dae not t-0 the voluntary act of the pa.r1:ies 'but !O the 
;very discrimination sought to be removed as unjust, and that 1f the 
nme ,p.rh1.lege :we:r "Tanted the Federal o.. as ls granted Arbuckle 

Eros.-that js, to tran port 1ts goods from a point in the ilighterage 
Jim.its to Jersey 'tv in it own or h1red lighter , not at dts cost, 'l'"Qt as 
th cClillpenirn.ted agent of the railroads-1t would be ready, willlng, :and 

a.bi~ s~o ~o~rt must find :that there is no substantial 'basis for the 
commission's view that the Federal Co. was shipping ana, on a grant 
of like privile<Yes to those accorded Arbuckle Bros., :wonld be Tea.dy 
to ship from Pier 24, if the facts stated 'in tt::be _petition ne<;es ·arily llead 
to :the conclusion that the shipment i and would be dir~ct :l'rom.Yonkei;;;, 
a point without, and not from Pier 24, a point mthm the illghterage 
limit , to Jersey City there would be :ail .eru'J of the case. I am of the 
opinion, howe-ver, that this COUl't shonl? not so bold. . 

he railroads are not concerned WJ.th the history of goods olfe.red 
f r tr·ansportaticm. (Inter tate ommerce Commission v. D., L. & ·w. 
H. Co. 220 U. S. 235.) I! parties a.re ready to perform ~01· eompe~­
ation that pa.rt of tbe service whlch the .railroad comparues by thett 
!l'cr to be"'in the caniage ill New York in tead of in 'ew Jer e-y_ bave 

mad transportation .serv.ice, it can not .be matei:ial to t:J;le :ra1lL'Oad~ 
b-Ow th goods get to the point Where this serrlce is to 'begm-whether 
it be by i·ail., barge, or w gon. The goods are to be tendered to. them 
at tbat point. T.lle on\y transportation with which we are here eon­
<->erned, that bv the i·ailroa.ds, is to be;;in there. 

The ba;r,ge ibat brings the Federal C,o.'s sugi_rr ;from Yonker~ ii~ ti{)d 
np .to tbe dock .at rier 24. 'The sugar is then JUst as much within th 
Jightera"S"e lim:its a if it were dumped out on the pier. When the barge 
is o tied up a shlpper who wn.nts to av.all him elf o~ the free-llghterage 
olfer could ru; uredly do o. The ra.Ilroad ma'ke this offer to the Fed­
eral Co. now, an offer which would be lllegal if 1;he .goods could .not be 
-consider d to be within the lighterage limits and if the lnterst~te trans­
portation necessa.rilv began at Yonkers. I! the refinery were !ntuated in 
·New York CHy, a few blocks off the water front on .a small canal. or 
creek large enouah only for rowboats the company clearly could brmg 
its "oods -by such a boat to the dock 'and put them on lighters without 
fir-t dumping .them onto the dock. 

Of coor e., at the :present time the Federal Co. can not offer the goods 
to the .raili·oads at Pier 24. s ;it -does not. w.aot flrne Ug!ltera~e, ruid 
as tbe railrnads -will not accept them at Pier '.24 by issul.Dg, .through 
1· "'Ular agents or through tile Federal Co. il.tsel:f. acting ·a tb.e~r agent, 
th" nece arw bills if lading, and permitting 'the ~'e~al o. as their 
pairt "ent thence to tru.n port them to .Jerse~ C1ty b.Dder c~enants 
similar to those round in the Jay Street Termllllll contracts, 1t would 
seem to be utterly use1es for the Federal C~. to do .anythin" mor~ than 
it is doing. It ay : "Our ugar i .at Pier 24; lt is aJread;17 loaded 
In lighter ; we want bills of lad.in~ for the throuah. t:ransportati<;m irom 
this point, ·and we demand, fo.r similar compen atJ.on. the privile~e of 
performing a part of the tran porta.tion service, that betwe~ the .lit::bt- , 
eruge point, Pter 24, an Jer ey City, .a pri.vilege substantially srmilar 
to tha.t which you grant Arbuckle Bros." 1

1 

fu the opinion filed by the commission in the original case 'brongl?-t by 
itl1e Federal Co., in•olving only the extension of the llghterage J~ts 
and based primarily •on an alleged violation of section 3 of the act. lill­
portance wa attached to the concession of co.unse.l ~a.t the Federal 

o. would not be any better off if the Ja:y Street Termma.1 were owned 
by the railroad companies, with the implic tion that in that ev t the 
ailowance would be ,cut aff and only fi'ee llghtel'age granted. The . t'e­
finery at Yonkers would, of course, always be under the disadvantage 
of having to brin.g its goods to p·er .24.. 

The :Present proceedlngi however, was brought by the Fedei:al 'Co. 
not in. thee pa.city of YonKer i:efinery, primarily to prevent, us between 
locnlitie tile undue prejudice forbidden by section "3, 'but 1n its capa.eity 
of a vendor and shipper of sugar ,from Pier 24, primarily to prevent 
a aiminst it the unjust discrimination 'forbidden by ·cction 2 of the 
net. "'only in that capacity iis it to be de:alt witll 1n this case, and there­
fore it is immate.r.iftl how_, whence, or at what eo t it gets its sugar to 
that pier. · b ~ t di j (2) Can parties guilty of what would rotl!er ISe e an U?d~ s-
criminatii.on escape the cons~qu<mces. of .~ell' net by CQillbl.lllilg the , 
pannent for· .the transpo.rtation service with . .v:iyment ~or other work 1 

,that in .and of itself has .no nece ru·y eOUD.ection therewith? 
That A.t ckle Bros. run a public wharf a agent o.f the railroad 

companies that tbeil' compensation is a combination of rent and wages 
as termini! managei· · and tran porter that the amount paid pe.r 100 
peunds ;for .sugar may be far beyond a !alr payment :for that particular 
s t·vice, and may 'be ·made so because .a slmilar payment per 100 pounds 
may be far below a talr payment for similar service as to other goods, 
do 'not, in my judgment, nece arily render the cifc.umstru;ie~s ~round­
ing the trnnsportation of the sugar to J&sey ty o dis imilar fr~m 
tho e at Pier 24 as to justify this conrt in holding that the comIDJs-

ion, in the reasonable exercise of its powers, could not :find that an 
.unjust discrimination !l'esulted from the payment to Arbuckle Bros. and 
the refu. al to make a similar payment to the Federal Co. If the com­
mi sion conld .reasonably 'SO .find, its order can not be annulled merely 
b cause the members of this court might have reached a di!rerent 'Con­
ch1 ion ihad they been acting JlS com.m.ifillioners. 

The tact that the contracts between the Jay Street ll'e:rminal and the 
railroads, by which the .A.rbuckle ,private ·docks wru·c made public ternrl­
ual stations BDd these allowo:naes were definitely 11.xedi were made ,dm·­
lng the session of Congres which enacted the Ele,Po= Act, a law 
which aimed more effectively to preYe:nt certain illegal practices thereto­
fore secretly indulged in fo1· the benefit of large and favored shiJ)pers, 
and the fw·ther fact that the ultimate destlna;tion of the goods -dete1·­
mined tbe rate of payment, although tile service in -ea.eh case were 
nbsolutely identical, lends suppo1·t to the •Conclusions of the commission 

t tbe 11owance nre a mru·c disguise to .conceal unjustly discrim­
inatory and therefore lill.ega.l payments. 

In my juu;ment, the petition should be dismi sed for want of equity. 

\Ir. nIP"'O.rJ. I n1 o offer ju reTidence the ·oplnion <Of the 
uprem ourt iu the fuel .rate case, whieh will .llal"e to be 

COJ)iecl out of the 10ck I htrrn here, hieh com s flram the library 
onnectcd with fu ' ~enate. It i rrwo hundl'ed and :twenty-fifth 
-:-uited State·, pncre 32G. 

The .opinio.n referred to is as follows : 
[U. S. S. Exhibit A.A.A.] 

S.c;rrunrn COURT OF 'IlHE UNITED STATES. 

(No. 7UJ.--October term, 1911.) 
The Interstate Commerce Commi ion and the United States., appellants, 

v. '.Vhe Baltimore & Ohio Bail.road Co., the Pennsylvania Iln.Hronu 
Co., et al. Appeal t.rom fhe united 'States Commerce Court. 

(June 1, 1912.) 
The question bl the case i whether railrnad -companies may clllu:ge a 

difl'.erent 1rate fo.T ithe tran portatlon of coal to a given point ito !l'allroad 
than to -Other shippers, the on.I being intended for the 111 e o! the il:ail­
roads as fuel. 

The Interstate -Comme1:ce Commi sion held that a charge >01' a. dHl'.erent 
Tate was nn unlawful dlsorimi.nation agai:r: t other ship e1·s .and made fill 
01:der •requiring a -ces ation of such charge. The execution of the oraer 
was enloined by the Commerce ourt. 

A 111umber -0f :railroads arc petitioner and we shall refer to them .a 
the companie . 

The companies attack in t:lleir petition the order ·of the Inter tate 
Commera Commission on several ground , which may be sum arized a 
fo~ow : The movement o.f coal truffic 11'.roon the point of ori"'in to b 
'P mt 01· folnts of junction o 1·ece.iving ca:r.1.ier is differe t from rth 
movemen o.f eoal to 1be delivered locally t nich junctlon point . 

The traffic is not -go,rei.·ned by the rates ipublished under the act t 
regulate commerce which apply to the trafilc in coal not intended for 
u e by <Con umin~ ra.ilroads, be.cau e the charges go to the 'CaJ:rler itse:lf. 
If the coal be shipped under a through rate applicable to other coal th 
actual rnte 'Upon whlch 1t moves to the rnil of the on uming road is 
the rdivJ. ion of the ithro gh irate going to the roads over :hich the 
tiraflic move to the junction point with the rails of the onsuming l'Oad. 
The divi ion of the rate beyond that point goes to tbe consuming :road 
ft elt. 

All but an inconsiderable part of such eoal ·lif; :n-0 ary '!lnd intended 
for u e a fuel in locomotives. 'i'he fueling st:ltions are often many, nd 
are loc ted t convenient points :along the line at vnrymg dlstanc from 
trhe junction points, .and it is not po ible t the time of shipment to tell 
at what point a <Carlo d of aoal will be needed. 1f made on n tbl'ou.g'h 
rate they mu t be billed and 'tlrnru;pm·ted to n point to 'Whlch ±he through 
ra..te i ;published. Even if a centrally located dlstributlng y::i.rd ;for fuel 

e establi bed, a:nd fill shipments billed on a through .r te to that ya.rd, 
there mu t lbe a ·r.everse movement of the coal between that point and the 
point of junction. 

'The fact that rfnel coal on the line of 11 consumlng carrier d 1Dot gov, 
erned lby the publi hed i·ates makes :the commercial ,competitive conditlio.ns 
different between such coal and other coal. The value to the shlpper · 
not the same o:r measured by the same conditions. There is no competi­
tion between the fuel coal .and other coal. 

Becau e of the circumstance and -conditions rdifferentlat:i.ng the traffic 
in fuel coal the comp:mies have fo:r a nwnl!er :of years past i:mblished .and 
filed, a required :by law, sepm:ate lta.ri1f:s of :the xates to be ehnrged nnd 
received by them for the transportation of such eoal from poin of orl­
f:!n o the junction 'POint o:f delivery to the rconsm:niJlg car.ner. The tar~ 
iffs vary in their definltlo.ns or de criptlons of the tratlic to which the 
rates .apply, but in each ca e th traffic is such tha.t 'it would move m 
reality :not under the published through 'Wies but would move under the 
special conditions which 'have been stated. Some -0f rthe tariffs apply 
only to coal intended for use und 'U ed for locomotive fuel. The ,rates 
named in the tarl.fr.8 ru·e ·Open and available to all producen; and shi,p­
pers, if the .shipments be made under the special conditions stated. 

On .January 4, 1910, the Interstate Commerce Commi s:lon, of its own 
motion, in tituted fill inquiry 'Under nn order of 'that dftt-e entitled, "ln. 
.the ma.tter of restrictive i·a.tes,0 docket No. 3053, m.a.k~g the Baltimore 
.& l()hio and the Penn ylvania Railroad Co . partle to the proceeding. 
The other companies f11om time to time were admitted as dntervener . 
Testimony was ta.ken, ar?i:ment heard, and the . com.mi ion entered th 
order complained of in ·mch i.be comm.is ion requir d the comp~e t 
c a.se and de ist, on -0r before a'Y 15, 11)11, a.nd for a period of two 
y.ears to abstain from using the tariffs ou :fuel eoal ta.ted. 

The commission erred in its construction of the net to Te!!'lllnte <eom­
merce .in ithat it held the tacts and circumstance !found J.:>y U did not 
distinguish fuel coal irom other coal., and that the different .condition· ot 
their transp01•tation we1·e lllot dn law circumstances and conditions :nee -
s.nry or proper to be considered in ~pplying ithe ,provisions of section. 2 

of T'V;i c~~miss.ion erred 1n holding that the rates on l'uel coal mi:der ec­
tlon 2 should !be 110 more nor le s than rates Jfor the hipment of other 
coal from the same point of origin for local delivery at the junction 
point 'the <Circumstances and condition bowing conclusively that the 
ervices -done in it.he t:rans:port-n.tion of t.hem, respectively, a.re .not nlik 

nor substantiall.Y similar, within the meanlng of the .act to regulate 

co~er~~mmission erred in holding that fuel coo.I should be trans­
ported under through rates, .ns othei· co~ and that U was anla:.vtul 
for carriers to publish or charge .any rates other than the throu:th 
rates agreed upen going to tile line of the termlna.l carrier to be us d 
by it in its busiru ~s as a common carrier. .And that, as the chari;re 
on such terminal carrier's line must be borne by it, the commission 
erred in holding that such circumstance did not rdUforentiate the 
traffic in such coal from the traffic in other coal, and did not consti­
tute a substantial diffru·ence under section 2 1n the conditions of trans-
portation.. . 

The commission erred in holding, further, that llDY cllfference in the 
tarifi' for fuel coal and .not applicable :to U other coal was unjustl.Y 
dlseriminatory, in violation oi s cti001 3. 

It appears <>n the -face of the report ,of the commisslon, It 1s al1eged, 
that it proceeded in ma.kin"' the order upon its Yiew of sections 2 and 
a · that it did not find it nece ary to reonsider a.ny peclfic tarur or 
ta'riffs 01· the rates !Ulllled thereby; that the difference ln conditions 
affecting the respective tariffs could not be considernd as distinguishing 
them. And it is alleged 1thnt the .fi.Ddings of the commission o.re itindings 
o! law, us "veil in re17ard to the viola.ti.on o.f the th.il'd section of .the 
act as in regard to v101atlon of the econd sectlon. lrreparable dam­
age ls alleged, and the alternatives presented of desisting from the 
c:u·ri::tge of fuel .coal a..t .tl1e ex:pe.nse of the loss of lur~e and Yalual.JI 
revenues or accepting divislons oi throu.ugh rates on botu fuel oa~ and 
other cortl whlC:h will gtrn the cpmpanles, as ori:tlnating or 1ute.rme­
dlate carrier , a much lo\.Ye.r compensation for both clns e of traffic 
than they are now recch-1.ng and would continue to receive lmt for tl,le 
order of the commission. 

1n either ease tile lo :s will amount to many thousana do1lars. 
Tb.ere will :be loss, it is alleged, to the producers of fuel coal who hnve 
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sold coal under contracts for future delivery at junction points, and 
loss also to pl'oducers and shippers who depend on the railroad-fuel 
business to enable them to operate theil' mines at all. 

A final decree is prayed for the annulment of the order and a tempo­
rary injunction enjoining and suspending it pending final hearing and 
determination. 

The petition was supported by affidavits made by a number of coal 
producers and shipper . 

The a.aswer of the Interstate Commerce Commission is directed prin­
cipally at the thil'd paragraph of the petition, and charges against it 
as follows : Its allegations relate to comparisons between coal, on the 
-0ne hand, consigned to a railroad company, and coal, on the other hand, 
consigned to some other party. The former is called railroad-fuel coal; 
the latter is known as commercial coal. In each Instance, however, 
regardless of the consignee, the point of origin and the point of desti­
nation of the shlpments ls the same, but the rate charged for trans­
porting fuel coal L'3 much less than the rate exacted for the transpor­
tation of commercial coal over the same line, in the same direction, and 
between the same points. Schedules or taril!s providing for such 
differences in rates have been heretofore established and put in force 
and are now maintained and enforced by the companies. 

Where the destination is a junction whlch is a point of connection 
between the lines of two or more of the companies, the movement of 
coal, fuel and commercial, is the same, except that at such destination 
the cars containing fuel coal are ordinarily placed upon what is called 
an exchange track, which is used in common by the connecti11g carriers, 
while the cars containln~ commercial coal are usually placed upon the 
side track of the delivenng carrier. Tne cost of delivering both kinds 
of coal is practically the same, depending upon the nature of the de­
livery facilities furnished by the companies. Therefore, the cost of 
delivering fuel coal may be and is less than the cost of delivering 
the commercial coal, but the reverse is sometimes the case. It ls 
alleged, however, that such differences are similar to differences per­
taining to some shipments of commercial coal compared with other 
shipments. 

Generally what Is called "free time" is allowed by the companies; 
that is to say, a certain period of time for unloading the coal is allowed. 
If the coal is unloaded within that time, no charge is made for the 
use of the car. If that time be exceeded, a charife of $1 for each day 
or fraction of a day in excess of the " free time, ' known as a demur­
rage charge, is exacted by the companies, while the compensation paid 
by one carrier to another carrier for the use of a car owned by the 
latter is 25 cents a day. Where the coal transported is fuel coal no 
" free time " is allowed, nor is such demurrage charge exacted or col­
lected. 'l'hese differences, however, are offset, and much more than off­
. et, by the differences in the rates of transportation between the differ­
ent coals. 

Where the destination of the shipment of coal is not a point of connec­
tion between the lines of two or more of the companies the circum­
stances and conditions pertaining to the transportation and delivery 
of coal are the same as above described, except that at such destina­
tion there are no exchange tracks used in common by two or more of 
the companies. Where the shipment passes over more than one line o1 
railway to such destination, delivery by one of the companies to another 
ls made in the same way and under similar circumstances and condi­
tions, regardless of whether the coal be fuel or commercial. 

'£he lower rates established by the companies and applied by them to 
the transportation ·of fuel coal are not open alike to all shippers, but 
are, by reason of the schedules and tariffs above mentioned and by 
1·eason of the practices of the companies, confined to shippers of fuel 
coal and denied to shippers of all other coal, including commercial coal. 

The commission denies the errors attributed to it, and alleges that its 
report shows as follows: "We have never held that the local rate to 
the junction point must be paid on shipments that are going beyond 
that point. What we have said is that the local rate to the junction 
point shall be the same-for all shippers to that point, and that the 
through charges on shipments going beyond the junction point shall be 
alike for all shippers to the same destination." · 

The commission alleges (somewhat singularly, on information and 
belief) that it considered all facts, circumstances, and conditions per-
, tinent to the subject matter of the order, including degrees of dlJrerence 
nnd distinction, and each and all of the tariffs and rates of the com­
panies which are affected by the o.rder, and did not entertain the opinion 
attributed to it, that the facts, circumstances, and conditions affecting 
the particular traffic could not be lawfully considered by it as distin­
guishing the traffic in railroad-fuel coal from the traffic in other coal. • 

It is alleged that the tr·affic is interstate, and that fuel coal as com­
pared with other coal, including commercial coal, is a like kind of 
traffic ; that the services -performed by the companies in connection 
with the transportation of fuel coal as compared to the services per­
formed by them in connection with the transportation of other coal, 
including commercial coal, are alike and contemporaneous, and are per­
formed under substantially similar circumstances and conditions. It is 
hence alleged that the companies are violating sections 2 and 3 of the 
Interstate-commerce act. 

The final allegation of the commission is that the matters are within 
It jurisdiction, and that therefore the correctness of Its findings is 
not open to review in the Commerce Court or any other court. 

Mr. Justice McKenna, after stating the case as above, delivered the 
opinion of the court : 

'l'he case involves the consideration of sections 2 and 3 of the inter­
state-commerce act. Section 2 provides that if any common carrier 
shall directly or indirectly charge or receive from any person or persons 
a g1·eater or less compensation than it charges or r eceives from any 
other person or persons " for doing for him or them a like and con­
t emporaneous service in the transportation of a like kind of traffic, 
under sustantial ly similar circumstances and conditions, such common 
carrier shall be deemed guilty of discrimination. • • •." 

Section 3 Is directed against giving preferences or advantages to 
persons, localities, or descriptions of traffic in any respect whatsoever 
and subjecting any person, locality, or traffic " to any undue or un­
reasonable prejudice or disadvantage in any respect whatsoever." 

The companies contend that the commission applied these sections to 
the facts found by the commission, none of them being di ·puted, and 
that, therefore, the findings of the commission are conclusions of law. 
On the other hand the commission charges that its findings a1·e those of 
fact and exclusively within its jurisdiction, and not open to review by 
the Commerce Court or any court. Many of its assignments of error 
are expressions of this view. The other assignments assert in various 
ways and with many shades of particularity that the Commerce Court 
erred in disagreeing with the commission in regard to the traffics in 
the different coals, not only in its decision, as indicated in its injunc­
tion, in the matters affecting such traffic, but in substituting its judg­
ment for that of the commission. 

The facts are certainly undisputed, or, to put it differently the cir­
cums.tances and conditions which determined the order are 'certainlv 
not. m controversy ; and while certain general inferences are disputed 
which may be called inferences of fact, yet we think " power to make 
the order, and not the mere expediency of havin'7 made it is the 
question" presented. (Interstate Commerce Commisslon v . nlli{ois Cen­
tral R. R. Co., 215 U .. s., ~52, 4 70.) In other words, that the question 
presented b~ the p~tition is that the order of the commission was not 
merely admrnistrative, but proceeded from a construction of sections 
2 anq. 3 as applicable to the conditions which affected the traffic in 
q1e differe:I?-t kmds of c~al and that the different charges for transporta­
tion constituted viola t1ons of those sections. The Commerce Court· 
therefore, had jurisdiction of the petition and jurisdiction to enjoir{ 
the order of the commission if the com·t considered that the order 
would cause ir~eparable injury. Section 3 of the act creatin"' the Com­
merce Court gives that court the power to "enjoin, set asYde, annul, 
or. suspend ~Y order of the Interstate Comme1·ce Commission, in a 
smt brough! 1!1 t~e court against the United States." Whether the 
court .erred m its Judgment is now to be inquired into. 

In its most abstr·act form the simple statement of the controversy is 
'l\'.hether the companies i;nay charge a different rate for the transporta­
tion _of fuel coal to a given point than for the transportation of com­
mercial ~<?al to the same point. But when we depart from the abstract 
compl_ex1ties appear. and attel!tion is carriea beyond the consideration 
of pornts eq~ally d1~tant, shippers equally circumstanced and traffic 
a1IecCed by . sunl!ar circumstances and conditions. It is asserted that 
there are disparities between the traffics and qualifyin.,. circumstances 
which the commission disregarded anc.l in error held0 that traffic in 
fuel coal sho~ld no~ be distinguished froin the traffic in commercial coal. 

The commISsion. msist~ up?n the simplicity of the problem and con-. 
tends th8;t there is nothmg m the conditions of the traffic which dis­
penses with the clear legal duty of the companies under the interstate 
~.ommerce act to carry for all shippers alike. The commission sa:vs : 

We have ~ever held that the local rate to the junction point must be 
paid .on shipments that are going beyond that point. What we have 
said i~ that the local i:ate to the junction point shall be the same for 
all s;i1ppers to tha.t poi?t, an~ that the through charges on shlpments 
goin,, beyond the Junction pomt shall be alike for all shippers to the 
same destination." Its position thus expressed the commission has 
suppl~mented, . we are told by the comparues, by its conference ruling 
No. 3-4, pub~1shed June 19, 1911, as follows : " Division .on company 
coal.-Upon ~q~ir:y, held "t;hf!-t it is unlawful for carriers to make 
special and d1scrlll":1~atory divisions. o_f joint rates upon locomotive fuel 
as ~etween an ongmating or participating carrier and a purchasing 
carr~er. In the division of joint rates a railroad must be treated 
precISely as any other shipper is treated and the commission will 
reg!11:d atiy special division as a device to defeat the published rate. All 
divts10ns upon fuel coal must be made in good faith without respect 
to the ~act that ope .of the carriers is the purchaser of such coal." 
~he issue of prrnc1ple between the commission and the companies is 

v~ry accura.tely presented, and we come to consider whether there are 
difl'erences ;1Il the tramc o~ fuel coal which distinguish it from traffic 
in C<?mm~rc:1a~ coal, an~ which, as contended by the companies, make the 
traffic _diss1m1lar in ~1rcumstances and conditions, or whether the op­
posite IS. true, as decided by the commission. 

The circumstances and conditions whlch may so far be considered as 
distinguishing. traffics so as to take from different transportation 
charges the y1ce of preference have been described by this court. In 
Wight v. Umted St~tes (167 U. S., 512, 518) it is said: "It was the 
purpos~ ?f the section (2) to enforce equality between shippers, and 
it prohlbits any_ rebate or other device by which two shipper., shipping 
over. the same lrne, the same distance, under the same circumstances of 
carl'lage, are compelled to pay different prices therefor." These words 
are given mor~ precision by the declaration " that the phrase ' under 
substantially similar circumstances and conditions • as found iJ:i section 
2, refe1:s to matters o~ carriage, and does not include competition." 
And this w~s repeated m Interstate Commerce Commission v. Alabama 
Mldla~d ~lway Co. (168 U. S., 161, 166). The facts in both cases 
gi~e sigmficance to the rulings. In the first case the char.,.es to the 
shippers were the same, but one was given extra facilitie

0
s; in the 

second C!lse the extranE'.ous effect of C?mpetition was excluded a an 
element m the applicat10n of the section. There is also example in 
Iµt_erstate Commerce Comm~sion v. Delaware, Lackawanna & ·wcsfern 
Railroad Co. (220 U. S., 230). It was there held that a carriei· could 
not look beyond goods tendered to it for transportation in car1oad lots 
" to the ownership of the shipment" as the basis for deter~ing the 
application of its established rates. Do the circumstances and con­
ditions in this case give a greater power of discrimination and justify 
the lower charge to railroad-fuel coal? It is admitted that the fact 
that .. a railroad is the shipper or consumer is not a circumstance or 
condition that affects the carriage, nor can the different uses to which 
the coal may be put, and it would seem necessarily that any other 
extraneous conditiQn or circumstance could have no greater potency. 
Once depart from the .clear qtrectness of what relates to the carriage 
only and we may let m considerations which may become a cover for 
preferences. May a carrier look beyond the service it is called upon to 
render to the attitude and interest of the shippers before or their 
attitude and interest after, transportation? It mu t be kept in mind 
that it is not the relation of one railroad to another with which we 
have any concern, but the relation of a railroa<l to its patrons who 
are enti~led to eq~ality of charges. (See Pennsylvania Railroad Co. v . 
International Minrng Co., 173 Fed., 1.) · 

But what are the differences in the traffics whlch are asserted by the 
companies? We have alread'[ condensed them from the pleadings but 
we may use the expression o their ultimate elements by the compa'ntes 
omitting, for the time being, the physical dil!erences in facilities. They 
say: "When the railroad-fuel coal is consigned to the junction point, 
as provided in the present system of tariffs, the circumstances and con­
ditions that dil!erentiate this traffic from the traffic in commercial coal 
consigned to the same point are: 

" 1. The fuel coal so shipped is not in competition with the com­
mercial coal consigned to the same point. 

"2. It is in competition with other coals coming · upon the line of 
the consuming road at other points with which the commercial coal is 
not in competition. 

"3. The transportation service is different in that commercial coal 
at the jun_ction point has. reached the point ?f us~, while railroad-fuel 
coal reachlng the consummg railroad at the Junct10n point is still sub­
ject to a transportation service before reaching the point of use- a 
transportation under the 'commodities clause' and not under tariff." 

These elements the commission disregarded, it is contended, and that 
while it found a similarity in the traffics it did not consider or discu s 
the two most important features of dJfl'erence--" the two features " 
which make the traffics unlike; that is, that railroad-fuel coal ··does 
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not eome into competition with the commercial coal, and is tn competi­
tion with coals coming on the railroad's line at other points." But 
such features do not affect the carriage, quality, or alter the essential 
service, which is to get an article from one place to another. The 
greater or le s inducement to seek the service is not the service. Such 
competitio-n, therefore, i as extraneous to the transportation as the 
instances in the cases cited. And eqnally so is the other "feature," 
that the fuel coal may be destined for consumption beyond the junction 
point. The cir<:nmstanees do not alter the fact that it and commercial 
coal go to the same point and are delivered at the same point. There 
is, it is true, a difference in the manner of delivery, depending upon 
the difference in the facilities possessed by the railroads and other 
con lgnees. 

The commission, as we have seen, especially disclaimed holding that 
the rate to the junction point must be paid on shipments going beyond 
that point, and insisted that it only held that the charges to that point 
should be the same to all shipp~rs, and rates through that point should 
also be the same to :ill shippers. And the commission said that the 
testimony established that the service as to the coals was alike .when 
they go beyond the junction point. The commission, there!ore, con· 
sidered alone the service, disr garding circumstances and condltlons 
which were mere accidents o! it and bad relation only to the respective 
shippers. • 

But the companies say, in criticism of the reasoning and order of 
tho commission, they a.re permitted to do indirectly what they want to 
do directly, that an easy way of evasion of the pro-hibiting order is to 
make a joint rate from the point of origin of the fuel coal to its points 
of consumption. and thereby be enabled "to charge a lowe1· rate for 
the fuel coal than for the commercial coal between the same points." 
And further, in display of the easiness with which this can be aecom· 
pllshed and " how readily the commission's order lends itself to manipu­
lation of rates," they say that they have only to publish a nominal 
delivery point b.eyond the real delivery point, publish a rate to that 
p.oint which they do not intend to charge and call their actual rate to 
the junction point, based on the special circumstances and conditions, a 
"division." They then ask if 'the commission can so easily juggle a 
rate for a good purpose, ·will not ingenious traffic agents and coal 
operarors do the same for their own perverse ends?" If such a situa­
tion artfully produced be used as a device for giving preferences, the 
commi sion might be able to find some means to- defeat :it. At present 
we must regard its posslbillty as relevant as exhibiting a misconception 
of the commission's purpose. The commission has not said what the 
rate should be, nor has it said, as we have seen, that the local rate to 
tbe junction point should be the same as the rate beyond that point. 
The commission has ordered equality and struck down what it deemed 
to !Jc preferential chargesi even though they were made unde!r formal 
tat·iffs. If there may be egal OI' illegal evasion of the order, we ma.y 
wonder at the controversy. If the difference between. the effect of the 
order and what the companies can do or want to do, be, as is contended, 
a " question of words "-a "question of the nomenclature to be used 
in tariffs "-the order of the commission may still be valid. Tari!l'.s 
lll' but form.o;i of words, and certainly the commission, in the exercise 
of its powers to administer the interstate commerce act, can look beyond 
t he forms to what caused them and what they are intended to cause and 
do cause. 

There are other contentions or rather phases of those that we ha.ve 
considered and which seek to further emphasize the strength of competi­
tion a.a a circumstance or condition ditierentia.ting the traffic. For 
instance, It is urged that the shipment of the fuel coal to a particular 
railroad " for the use of that railroad" makes special the tra.filc. And, 
further, that "a. railroad is not a person/' but is " rather in the nature 
of a. geographical division and e~ds tnrough long distances." Push­
ing the argument or illustrations further, it is urged that a ~ilroad 
company may be distinguished from the physical thing, the rdilroad 
itself, and may be a locality where a commodity is used, like " a ri"ver, 
a county, or a city," and be entitled to preferential rates to accom­
modate competitive conditions. The Import Rate Case (162 U. S., 
197) is invoked as analogollB. We can not accept the likeness nor the 
oistinctions which are said to establish it. Tb,e railroad company can 
not be put out of view as a favored shipper, and we see many ditrerences 
between such a shipper receiving coal for use in its locomotives and a 
nation as the destin tlon of goods from other nations for distribution 
throughout its expan on through rates from points ot origin. 

The point is made that " the commission's method of filing fuel-coal 
:rates is !Uegal under section 6 of the interstate commerce act and under 
the Elkins Act," and the later act and section 6 a.re quoted in illustra­
tion. The rather vagne argument whieh is urged to support the point 
lands in the proposition that the right to violate the law as to prefer­
ence in rates is justified by the law in its requirement of the filing of 
schedules of rates However, counsel say that "it all goes back to the 
same principle " " de:i.lt with under point 1." We have suffi.cient!y dis­
cu ed point 1. 

The decree of the Commerce Court is rever ed and the case remanded 
itll directions to dismiss the petition. 
True copy. 
Test. 

Cltlr,. lfapreme Oaurf, United States. 
Mr. SIMPSON. I also offer in evidence, but I do not care 

to have it eYen printed in the RECOIID, tlle record in the circuit 
court of appeals in the l\Iarian Coal Co. against Peale, having 
taken therefrom the whole of the evidence that was objected to 
when it wa suggested before. 

[The matter wa marked" U. S. S. :Exhibit ZZ."] 
:Mr. SIMPSON. I al o offel' in evidence a certificate from the 

District Court of the United Stutes for the Middle District of 
Pennsylrnnia, showing all the cases which appeared in that 
court in which the Lehigh Valley Coal Co. or Lehlgh Valley 
Railroad Co. were p3.rtie interested during the time Judge 
Archbald was a member of that coru·t. 

The certificate referred to i us follows: 
[U. S. S. Exhibit BBB.] 

DI THE DISTil1CT COURT OF THE rtlTEO- ST TES FOR TIIE MIDDLE DISTRICT 
OF J>E.'JSSYL\~ EA:. 

I, G. C. Scheuer, elerk of the above-named eour·t, do hereby certify 
that the dock t entr1 in the cases hereto attached are the' only cases 
ln wh!cb tl!e Lehigh Valley RaUroad Co. or the Lehigh Valley Coal C'o. 

is a party which were pendjng during the term of Hon. R. W. Archbald 
as judge of the District Court of the United States for the Middle Dis­
trict of Pennsylvania. 

Witness my hand and the seal of said court, this 27th day of Ncnrem-
ber, A. D. 1912. 

[SEAL.] G. C. SCHEUEB, Clerk. 
The following is a part of the docket entries : 
In re Bunnie S. Harris v. Lehigh Valley Coul Co. No. 9, October 

term. 1904. 
For plaintiii': Watson, Diehl & Kemmerer, Scranton, Pa. 
For defendant: Woodwarq, Darling & Woodward, Wilkes-Barre, Pa.; 

Willard, Warren & Knapp, ~eranton, Pa. \ 
September 15, 1904. Prreclpe for summons in assnmpsit and plain­

~!i1 statement. Summons issued returnable first Monday of October 

$eptember 22, 1904. Summons returned served. 
September 28, 1904. Prrecipe for appearance of Woodward Darling 

& Woodward for defendant. ' 
October 16, 1905. Amendment to plaintiff's statement (allowed). 

me~~~ember 28, 1905. Additions and amendments to plalntltr's state-

March 5, 190-0. Continued on account of plaintiff's sickness 
Oetober 15, 1906. Continued t<> October 22, 1906. • 
March 4, 1907. Jury called and sworn. 
March 18, 1907. By agreement, a juror is withdrawn and the case is 

continued to February term, 1908. 
Certified from the record this 27th day of November, 1912. 
[SEAL.] G. C. SCHEUEil, Olerk. 

Per s. W. HOFFORD, Deputy Olerk. 
Now, 27th March, 1908, the above case is hereby discontinued. 

WATSo., DIEHL & WATSoN1 Attarney8 f()T plaintiff. 
J. B. Woonw Ann, 

For defendant. 
Certified from the record this 27th day of November, 1912. 
[SEAL.] G. c. SCHEUER, Clerk. 

Per S. \V. HOFFORD:, Deputy (Jler'k. 
"'--'! 

IN THE CIRCUIT COURT OF THE UNITED STATES FOR TIIE MlDDLll 
DISTRICT OF PENNSYLVA.NLL 

In re Robert Smallcomb v. Lehigh Valley Railroad Co. No. 115, Octo­
ber term, 1907. 

DOCKET ENTRIES. 

October 9, 1007. Pr~cipe for summons in trespass and statement. 
Summons issued returnable first Monday of November, next. 

October 16..t 1907. Summons returned served and nled. 
October lls, 1907. Prrecipe for appearance- of Willard, Warren & 

Knapp, for defendant. 
November 13, 1907. Plea : "Not guilty." 
January 25, 1908. Affidavit of E. N. Willard. Order of court al­

lowing the withdrawal of plea of "Not guilty " and filing plea 1n 
abatement. Plea in abatement. 

February 20, 1908. Depositions. 
February 28, 1908. Jury called and sworn {see minutes). 
Much 11, 1908. Jury called and sworn (see minutes). 
March 12, 1908. Juror withdrawn and case settled. 
April 14, 1908. Order of court dire<:ting that case be marked dis­

continued. Discontinued. 
Certified from the record this 27th day of November, 1912. 
[SEAL.] G. C. SCHEUER, <Jlerk. 

Per s. w. HOFFORD, 
Devutv (Jlerk. 

IN THE CmcuIT COtraT OF THE UNITED ST TES Il'OR TIIE llIDDLll 
DISTlUCT OF PENNSYLVANIA. 

In re Charles D. Keating v. Lehigh Valley Railroad Co. No. 146, Oc­
tober term, 1908. 
DOCKET ENTRIES. 

July 11, 1908. Prrecipe for summons in trespass and statement. 
Summons issued returnable first Monday in August, nert. 

July 14, 1908. Summons returned served and filed. 
August 3, 1908. Pr:ecipe for appearance of Willard, Warren & 

Knapp, Esqs., for defendant. 
August 14, 1908. Plea: " Not guilty." 
September 30, 1908. Prreclpe for appearance of M. J. Martin, E q., 

for plain tilr. 
October 20, 1D09. Depositions of Wllliam Simons and Walter T. 

Sullivan, taken before May Thornton, a notary public, etc. 
October 22, 1909. Jury called and sworn. 
October 26, 1909. Verdict for defendant. 
Certified from the record this 27th day of November, 1912. 
[SEAL.J G. C'. ScHEITTm, Clerk. 

Per s. w. HOFFORD', 
Deputy Clerk. 

Mr. SIMPSON. I also offer in ev:idence a letter fl!'om Judge 
l\Jack to Mr. Bruce, dated December 12, 1911, and the reply ot 
Mr. Bruce to Jndge Mack, dated Dec-ember 15, 1911, in relation 
to the Louisville & N:ishville case, nnd the reply of Judge Mack 
to Mr. Bruce, dated December 22, 1911. 

Mr. Manager STERL~G. Those letters we ask to hn>e read, 
Mr. President. 

Mr. Sll\1PSON. Yery good, sir. Before I offer any otheT , 
then, I will wait until they are read. 

The 8ecretary I'e!ld as follows: 
[ U. S. S. Exhibit CCC. J 

UNITED ST TE"s Co.nrERcE Co nT, 
Washington, lJ ce1>,1l>cr 11!, 1!J1L 

IIELM BRUC& Esq:., 
Lfr~coin BanJ; Building, Lotti8t:ille, Ky. 

DEAB Mn. BRUCE: In the testimony before the commi ion in the New 
()rleans~Mobile-Montgomery case Mr. Compt<>n tnt d tbn. 11 would 
furnish a copy of the: Cooley n.djustment of 18 . I can find nothing 
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of this kind ln the files. If you can seeure me a oopy of the Ogden 
and Co:>ley 1 eports I should be greatly obliged to you. 

Very truly, yours, 
JULIA. W. MACK. 

JW1'l!/AH~1 

[U. ·s. S. Exhibit DDD.] 
DEC.EllB.ER 15, 1911. 

Hon. JoLIA:N W. MACK, 
Judge of the United States C<J11w1erce Coart, 

Washington, D. C. 
MY DE.\3 JooGB: I have yours of the 12th instant referring to Mr. 

Com11ton's testimony before the commission in the New Orleans-Mobile­
Mon1 gomery case and in which you call attentio!l to the fact that he 
said he would furnish a copy of the Cooley adJustment of 1886, but 
that you can not find it. 

You will find the Ogden and Cooley awards. set forth in. ful.I in t;he 
testimony in the present case before the e:rnmmer of. the circuit court, 
first in the t~stimony of T. C. Powell, page 26, begmning at line 20, 
and' then again in the testimony of ~fr. C. B. Compton, page 152, 
line 1, etc. • 

Rut thinking- it possible, as there are five judges of the Commerce 
Court, that yon may not have the entire record before you, I inclose 
you a copy of the mo a wards. 

Yours, very truly, HELM BRUCE. 
HB-W. 

[U. S. S. Exhibit EEE.] 
('rhe Northwestern Mutual Life Insurance Co., M. W. & R. W. Maek, 

general agents for Hamilton County, Ohio. J. W. M. Traction 
Buililing, Fifth and Walnut Streets, Cincinnati.) 

DECElMBEU 22, 1911. 
HELM BRUCE, Esq., 

IAncoln Bank Building, Louisville, Ky. 
DEAR Ma. BRUCE : Thanks for your letter and the inclosure. . It has 

been some time since I went through the testimony in the clrcwt court, 
and when I wrote you I had forgotten t_hat this material was there. 
I had been going again through the testimony beforP. the commission 
and had .failed to find it and had tbert)fore made the request. 

Thanking you for your courtesy, I am, 
Very truly, yours, JULIA~ W. MACK. 

Mr. SIMPSON. I also offer in evidence, sir, a letter from 
Mr. Bruce to Mr. Worthington, which was produced before 
the Judiciary Committee and kindly produced by the managers 
the other day at our request. 'l'ha.t is the one Judge CLAYTON 
handed to me the other day. 

Mr. l\fanager STERLING. We object to this-a letter writ­
ten by Mr. Bruce to Mr. Worthington. 

Mr. WORTIDNGTON. This is a letter that .Mr. Bruce wrote 
to me just after he hnd been examined as a witness before the 
Judiciary Committee, in which he makes some statements that 
he evidently wished to reach the committee in regard to this 
correspondence which he had with Judge Archbald. I turned 
it over to the committee, and it remained in their possession 
until it was produced here at our request. I think under the 
circumstances the Senate ought to bave the benefit of Mr. 
Bruce's statement, whieh he made to the Judiciary Committee 
at the time in explanation of this transaction. 

The PRESIDENT pro tempore. Does counsel claim that it 
is admissible under the rules of evidence? 

Mr. WORTHINGTON. I could hardly say it is strictly ad­
missible, but I think, under the rules under which we have 
admitted some papers here, in general fairness to everybody 
it might go in . 

.My attention is called to the fact that in his testimony here 
Mr. Bruce was asked about that letter, and he said: 

I think the facts I stated in that letter a1·e material, if I may Ilo 
permitted to say so, to thi.s mattei· you have under consideration, be­
cause it states the attitude of the parties upon the question on which 
Judge Archbald wrote to me. 

So it was referred to and made a part ot his testimony here. 
The PRESIDENT pro tempore. The Chair does not feel at 

liberty to admit a document if it is not regarded as legitimate 
evidence. Of course, if the Senate desires to receive it, it is 
in its power so to direct. 

Mr. Manager WEBB. l\fr. Bruce bas been on the witness 
stand since writing the letter, and be could have been interro­
gated about it if it was desired to do so. 

Mr. SIMPSON. Mr. WEBB forgets that the letter was mislaid 
by Judge CLAYTON and was not produced until next morning. 
It was no fault of Judge CLAYTON, and I run not making any 
complaint, but we did not have it here when we wanted it for 
that purpose. 

1\Ir. Manager CLAYTON. In reply to that, I may say that 
when counsel asked me for the letter I produced it as soon as 
possible. Mr. Bruce had not left the city. It is a matter which 
has no proper relation to the case, anyway. 

Mr. SIMPSON. I do not think it is admissible evidence if 
it is objected to, and I can not insist on it. 

The PRESIDENT pro tempore. The Ohair would have rio 
right to admit it. ~ 

Mr. SIMPSON. I offer in evidence the opinion of the Inter­
state Commerce Commission in the Louisville & Nashville Rall~ 

road Co. case, referred to by Judge Archbald while upon the 
stand. 

The PRESIDENT pro tempore. Does counsel desire to have 
it read 1 

.!\fr. SllfPSON. I do not think it is necessary to have it read 
at this time. 

The PRESIDENT pro tempore. It will be incorporated in 
the record without being read. 

The opinion ref erred to is as follows : 
Before the Interstate Commerce Commission. 

New Orleans Board of Trade (Limited) v. The Louisville & Nashville 
Railroad Company. Nos. 1310, 1313, and 1328. 

Submitted February 10, 1909. Decided November 26, 1909. 
ltEPOBT AND ORDER OF THE COMMISSION. 

1. Defendant advanced its rates on certain classes from New Orleans 
to Mobile and Pensacola to make the sums of the locals equal the 
through rates from New Orleans to Montgomery, Selma, and Prattville, 
via Mobile and Pensacola: Held, That the rates resulting from said 
advance were unjust and unreasonable. 

2. Former rates have been in effect substantially unchanged, for 
over twenty years, and there was no evidence that they were not com­
pensatory. 

3. Neither by comparison with other rates nor by any facts appearing 
are the advanced rates shown to be reasonable. 

4. The through rates from New Orleans via Mobile and Pensacola to 
Montgomery, Selma, and Prattville on certain ·classes held to be unrea­
sonable and excessive and reduced to the sum of the locals. 

.John A. Smith, for complainant. 
Ed. Baxter, W. G. Dearing, and Sloss D. Baxter, for defendant. 

REPORT OF THE COMMISSION. 

Clements, commissioner : 
On August 13, 1907, the defendant advanced its rates on certain: 

g!:s:~~ fi~i:ie NJ:te0~\e::1;1is~~., dr0 ft~bfir1#~aol~~tfeg:f~~J~nf1~e·c:~~ 
effective, which resulted in an increase of rates upon certain commodi­
ties and a 'decrease in rates upon certain otber commodities from the 
same point of origin to the same destinations. 

The complainant attacks the advanced rates on traffic to each of 
these destinations in separate proceedings as unreasonable and unjust 
in and of themselves, and as unduly prejudicial to the commercial 
interests of tbe city of New Orleans and its merchants. 

The complainant also attacks, in a separate proceeding, the through 
rates from New Orleans to Montgomery, Selma, and Prattville, Ala., 
on substantially the same grounds. 

The defendant, admitting the advance in its rates substantially as 
alleged, denies that they, or any of them, are unreasonable or unjust. 

The three cases are. inte1·dependent, in that attack upon the local 
rates from New Ol"leans to Mobile and Pensacola, respeet1vely, involves 
the through rates from New Orleans to Montgomery, Selma, and Pratt­
ville, and the attack upon the said through rates from New Orleans 
to these Alabama destinations involves the local rates from New Orleans 
to Mobile and Pensacola. The three cases were heard together and will 
be 'disposed of in a single report. 

The advances in the class rates to Mobile and to Pensacola, respcc~ 
tively, as follows : 

Locai rates. 
NEW ORL.EANS TO MOBILE. 

Class. 

~-2-~-4-~~ A B ~1~~~~ 
August 13, 1907 _ ••• __ ... 39 38 31 Zl 16 12 15 12! 10 20 18 25 
PriortoAugustl3,1907._~~~'~ 15 12 15 12;i, 10 15 18 25 

Advance ... .. ......... , 2 j 13 13112 1 ···-- .... 51···+··· 
NEW ORLE.tL"'\S TO PESSACOLA. 

August 13, 1907 ........ .. 55 4fi I ~ I ~~ I Zl 16 18 18 1 ~ 1 13 25 25 1 30 

P•lfil::=.13:.1907: 55 ~¥ ~ 18 ¥i~ 25 ~,= 
Freight transported over defendant's lines from New Orleans to 

Montgomery, Selma, and Prattville, and adjacent territory basing upon 
these points, is routed via Mobile or Pensacola, and prior to August 13, 
1907, defendant's through rates from New Orleans to said points, in 
certain instances, exceeded the sum of the locals .from New Orleans to 
Mobile or Pensacola added to the local rates from these points to Mont­
gomery, Selma, and Prattville. 

The excess of the through rates over the sums of the locals was ex­
actly identical in each instance with tbe advances as shown by the 
above tables, namely, in classes 2, 3, 4, 5, 6, and E to Mobile, and in 
classes 3, 4, 5, and 6 to Pensacola. 

The following table shows the difference between the through rates 
and the combinations prior to said advances; 

Table of t'ates . 

• NEW ORLEANS TO MO:'.'iTGOMERY AND SELMA, VIA MOBILE. 

Class. 

1 ~~ 4 s ! a ~ B I c n ~~ F Through............... 89 79 55 47 -;--;;-;-!~ 16 44 32 
Combination._ ..... _... 100 77 42 35 35 27 35 26~ 22 39 55 

Advance ...•••... = 2 13 12-1 .... =1= .... 5 ...• 
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' ' 
Table of rates-Continued. 

NEW ORLEANS TO ?t!O~TGOP.IERY A~J:? SELMA, VIA PE.."fSACOLA. 

Class. 

2 3 4 5 6 ,~B C DE HF 

Through ............... 89 -;---;~~-;,~-;----;-~-:- 35 ---;; 

eom•:~:~:::::::: =~~~~~I~~~~~== 
NEW ORLEANS TO PRATT\ILLEJ, "\"IA l\IOBILE. 

Through ... _........... 101 89 , 76 63 55 44 29 132 25 121 49 40 42 
Combination .......... _ 112 87 63 50 43 43 32 40 311 27 44 42 65 

Advance. ________ =z-11313127=1==1=-5 --
NEW ORLEANS TO PRATTVILLE, \IA PENSACOLA. 

Effective Aug. 13, 1907.. 117 95 76 63 55 44 38 43 34 30 54 49 70 
Prior to Aug. 13, 1907... 117 95 73 57 48 43 38 43 34 30 54 49 70 

Advance .. __ ...... _ . __ . _ _ _ 3 6 1 -............ -··. - ... ···- ... . 

The effect of the advance was to equalize the sum of the locals with 
the through rates from New Orleans to l\Iontgomery. Selma, and Pratt­
ville, but the through rates from New Orleans to l\Iontgomery, Selma, 
and Prattville were not changed' nor were the local rates from l\Iobile 
and Pensacola to 1\Iontgomery, Selma, and Prattville disturbed. 

Prior to August 13, 1907, shippers, in ordet· to get the benefit of the 
lower combination, sometimes shipped locally to Mobile and then re-
shipped to Montgomery, Selma, and Prattville. . 

The dcfendnnt concedes thnt one of the objects of the advance was to 
keep the locals from being used to cut the through rate, and the evi­
dence corroborates this position, and it is obvious that this was the 
undet·lying reason for the advance. 

'l'ransportation between New Orleans, Mobile. and Pensacola was con­
ducted wholly by water carrie1·s until about 1871, when caniage by rail 
was imtugurated, and shortly thereafter tbe defendant acquired the 
railroad which had been built from New Ot·leans to Uobile and Pensa­
cola, and has operated the same continuously to the present time as a 
part of its system. 

'l'he earliest rail class rates applying via this route, as shown by this 
record, were established in 1887, and they remained substantially un­
changed until the said advance of August 13, 1907. Comparison of 
water rates issued by the Mobile & Gulf Steamship Co., effective in 
1907, and the rail rat s prior to the said advance, from New Orleans 
to Mobile, is shown as follows : 

Class. 

2 

---------1---1--------------
3 4 5 6 A B C D E~H F 

Rail rates .. . .......... . 
\\' ater rates .. ......... . 

50 37 
44 33 

25 18 15 15 12 15 12~ 10 15 .18 Z5 
31 'Z7 23 12 10 12 13 8 16 14 10 

In the competition between the rail and water lines the tariffs show 
the rail rates ranged generally higher than the water rates, except in 
the third, fourth, and fir-th classes, under which classes the bulk of the 
freight carried between these two cities would move. Tbere was some 
testimony to tbe effect that formerly the rail rates were not maintained 
as published when competition was severe with the water lines, neither 
is it certain that the rates announced b;v the water liµes were main­
tained. At all events, water transportation gradually declined, and at 
the date of the heari-ng carriage by water was very infrequent and cut 
but little figure as a competitor with the defendant. Some of the rea­
sons for tbe decline and practical disapJ?earance of water transporta­
tion, as disclosed by the testimony in this case, in addition to the re­
sults of the competition with defendant, are the slower service of the 
water lines, the labor troubles in connection with loading and unload­
ing the vessels, inconvenient loadinf$ and unloading places for shippers 
as compared with cenn·aUy locatea freight stations and branch rail­
roads to warehouses, and the want of proper docking facilities. 

'.rhe advances shown from New Orleans to Mobile of 2 cents on the 
second class, 13 on the third, 13 on the fourth, 12 on the fifth, 1 on 
the sixth, and 5 on class E were severely felt by certain shippers in 
New Orleans shippin<> to Mobile and adjacent territory, and espe­
cially those engaged ln jobbing canned goods. lard, flour, coffee, oil, 
crackers, pickles

1 
vinegar, beans, etc. New Orleans ls an important 

distributing marKet for canned beans, handling, perhaps, from 400 to 
500 carloads per year, and the increase in the rate on this article is 
extremely burdensome, if not practically prohibitory of shipping into 
New Orleans and out to 1\Iobile. · 

'l'he rate on paper was advanced from 18 to 31 cents, and that on 
stovepipe, tinware, tubs, and galvanized fron tubes from 18 to 31 
cents. and it was shown that the manufacturers would have to absorb 
this advance. It was also shown that the advance of the rates •n 
fmnitme, iron beds etc., practically closed out the business with 
Mobile, as better rates were made from other manufacturing points, 
such as Atlanta, High Point, and Winston-Salem, N. C. 

The rates on bags, burlaps, gunny, and jute were advanced L. C. L., 
from 15 to 27 cents, and this was vigorously opposed. Strong protest 
on account of alleged discrimination against New Orleans was made 
with refer-ence to cotton goods, it being asserted that other manu­
facturing points are given more favorable rates. Some of the rates· 
upon cotton goods are as follows : 

New Orleans to Montgomery, 321 miles, 55 cents; Montgomery to 
New Ol'leans, 38 cents; New Orleans to Mobile, 141 miles, 31 cents; 
Mobile to New Orleans, 18 cents; from Virginia and North and South 
Carolina points to Montgomery the rate is 43 and 46 cents; Augusta 
to .1\Iontgomcry, 346 miles, 35 cents; Augusta to Mobile, 536 miles, 40 

cents; New York to Mont~omery, 6!) cents; Boston to 1\Iontgomery, 69 
c~nts; New York to Mobile, via water, 40 cents; Iloston to Mobile, 
via water, 40 cents; New York to New Orleans, via water 40 cents· 
New Orleans to New York, via water, 30 cents. ' ' 

In many other instances on both class and commodity rates the 
advances caused serious interference with business and have prn­
duced loud protests on the pai·t of the merchants shipping from New 
Orleans to Mobile and points basing thereon. 

The advance of the rates from New Orleans to Pensacola was as 
follows: 

Three cents in the third class, G cents in the fourth 7 cents in the 
fifth, ~n~ 1. cent in the sixth clas.s. This advance. wa not as heavy 
or as mJurious to the merchants m New Orleans m their trade with 
Pen.sacol~ as the advance to Mobile, but they strongly protested 
agarnst it, and it was shown that, proportionately, like conditions 
resulted from said advance as were produced by the increase in the 
rates to 1\Iobile. 

The rates from New Orleans to Mobile and Pensacola have been 
in effect, substantially unchanged, for over 20 years, and there was 
no evid~nce that they were not compensatory. '.rhey exceed the rate · 
from New Orleans to other water transportation points, e. g. Natchez 
Vicksburg, Greenville, and Memphis, where the distances 'are much 
gr·eater. They also exceed the rates from Nashville, Memphis Cin­
cinnati, and Louisville to noints where the distances are approxi­
mately the same. The rates between New Orleans and Mobile and 
New Orleans and Pensacola in both directions were identical until 
this advance occurred, which has disturbed the relation of rates 
between points where geographical and commercial conditions would 
seem to demand that they be put on an equality, not only with respect 
to the trade and commerce with each other, but also with respect to 
the outbound rates to the southeastern territory. Between other 
cities, e. g., New Orleans and Memphis, New Orleans and Greenville 
New Orleans and Natchez, New Orleans and Vicksburg, the rates 
are the same in both directions. 

With respect to the through rates from New Orleans to 1\Iontgomery 
Selma, and Prattville, and to the southeastern territory, it was shown 
that the merchants of New Orleans have heretofore made ineffectual 
efforts to secure better rates to this territory, as higher rates were in 
effect from New Orleans to this territory than existed from distributing 
centers at greater distauces west and north of said territory, the 
situation being such that New Orleans was cut off from the trade of 
this section as to many products and greatly restricted and burdened 
as to many others on account of the high rates of transportation. 

The manufacturers and shippet·s of oil, paper, stovepipe, tinware 
gah·anized tube, furniture, soap, window glass, paintsh hardware, and 
other articles of like kind in daily use testified that t ey were unable 
to trade in the Montgomery and Selma territory on account of the high 
rates, and that upon former occasions they had made special efforts to 
build up a trade with cities located in this territory and points basing 
thereon, but in every instance they were compelled to abandon tbe 
fight on account of better freight rate concessions from other markets, 
though at greater distances. 

With respect to practically all of the commodities abo>e enumerated, 
schedules of comparative rates and distances were filed corroborating 
complainant's contention. 

The rates from New Orleans to Montgomery, Selma, and Prattville 
are higher in all the classes than the rates from other points typical 
of the situation in the southeast to Montgomery, Selma, and Prattville, 
where the distances are greatert.e. g., Brunswick, Ga.; Savannah, Ga.; 
Charleston, S. C. ; Wilmington, .N. C.; and Nashville, Tenn. From New 
Orleans to certain stations just outside of Montgomery, on the Moblle 
& Ohio Railroad, the rates are less than the rates to Montgomery, and 
from some of the Virginia cities to Montgomery and Selma the rates 
are less than from New Orleans to Montgomery and Selma, though 
more Uian twice the distance. The rates from North Atlantic ports to 
points in southeastern territory basing on Montgomery are more favored 
when length of haul and the number of lines over which the traffic 
must be transported are taken into consideration, and the rate in cents 
per ton per mile on the average of the first six classes is much greater 
from New Orleans to l\Iontgomery..i _Selma, and Prattville than they 
are from Memphis St. Louis, and LOuisville to said points. 

The Cooley arbitration of 1886 bas been strongly urged by defendant 
as a reason for the nonreduction of the present advi1nced rates. This 
arbitration established a relation of rates as between the several Ohio 
and Mississippi River crossings, applying upon products from the ter­
ritory north and west of those rivers destined to southern and south­
eastern territory, by fixing a basis for making rates from these several 
basing points to the southeastern territory with the object of maintain­
ing an equitable relation and equality of the basing rate as between 
said points on goods transported to southeastern territory, but we do 
not understand that this arbitration undertook to fix the actual rates 
for carriage from the several basing points to destinations in thls terri­
tory. However, if such were the case, the building of new railroads, 
competition, and other causes have forced many departures from the 
adjustment and the rates made under it, until it has l.Jecome materially 
altered, and it ls inevitable and proper that it should yield to meet new 
and changed conditions. 

It was stated by the principal witness for the defendant that between 
points on its line where the through rate exceeded the combination of 
rates from point of origin to a competitive point and from -said com­
petitive point to destination that shippers were given the benefit of the 
combination rate, and this provision appeared in special circulars and 
was very generally observed as a rule for the adjustment of freight 
rates .i and such having been formerly the custom of the defendant, it 
woula seem now to work no especial hardship upon it to reduce rate· 
to the basis of the former combination. 

Upon full hearing and consideration of all the facts, circumstances, 
and conditions appeat·ing, it is the opinion of the commission that the 
ndvance in tht>se rates upon classes 2, 3, 4, 5, 6, and EJ. from New 
Orleans to l\Iobile, and upon classes 3, 4, 5, and 6, from New Orleans 
to Pensacola, effective August 13, 1907, was not justified, and that the 
increased rates resulting therefrom are unjust and unrea onable to the 
extent that they exceed the former rates in effect immediately prior t o 
August 13, 1907, on the said classes. 

The commission is also of the opinion that the through rates here­
tofore stated, in effect from New Orleans to Montgomery, Selma, and 
Prattville, on traffic moving through Mobile to said destinations, ai· 
unreasonable and unjust as applied to said classes to the extent that 
said through rates exceed the combination of locals from New Orleans 
to Mobile and from Mobile to said destinations, immediately prior to 
August 13, 1907, viz: Class 2, 2 cents; class 3, 13 cents; class 4, l:J 
cents; class 5, 12 cents; class 6, 1 cent; and class El, 5 cents; also that 
the through rates from New Orleans to Montgomery, Selma, and Pratt-

. 
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ville, on traffic moving through P ensacola and t hence t o said destina­
tions, are unjust and unreasonable to t he extent that they exceed t he 
amounts of the combination of locafs from New Orleans to Pensacola and 
und from Pensacola to said destinations, respectively, which were in 
effect immediately prior to August 13, 1907, viz : Class 3, 3 cents ; class 
4, 6 cents; class 5, 7 cents; and class 6, 1 cent . .. 

It is our con clusion, therefore, that the rates on classes 2, 3, 4, 5, 6, 
and E, from New Orleans to Mobile, should not exceed the following 
sum~: Second class, 37 cents: third class, 25 cents; fourth class, 18 
cents; fifth class, 15 cents; sixth class, 15 cents; class E, 15 cents ; 
that the mtes on classes 3, 4, 5, and 6, from New Orleans to Pen­
sacola, should not exceed the following amounts: Class 3, 35 cents ; 
class 4, 25 cents; class 5, 20 cents; class 6, 15 cents; that the rates on 
classes 2, 3, 4, 5, 6, and E, from New Orleans via Mobile to Mont­
gomery and Selma, should not exceed the following amounts : Second 
class, 77 cents ; third class, 55 cents ; fourth class, 42 cents ; fifth class, 
35 cents ; sixth class, 35 cents; Class E, 39 cents ; an d from New Or­
leans via Mobile to Prattville should not exceed the following amounts : 
Class 2, 87 cents; class 3, 63 cents; class 4, 50 cents; class 5, 43 cent s ; 
class 6, 43 cents ; and class E, 44 cents ; and that the rate from New 
Orleans via Pensacola to Montgomery and Selma should not exceed the 
following amounts : Class 3, 65 cents ; class 4, 49 cents; class - 5, 40 
cents; and class 6, 35 cents; and that the rates from New Orleans via 
Pensacola to Prattville should not exceed the following amounts: Class 
3, 73 cents; class 4, 57 cents; class 5, 48 cents; and class 6, 43 cents. 

In regard to the commodity rates attacked in these proceedings 
certain adjustments and changes have been made therein by the de­
fendant since the institution thereof with the view of correcting in­
equalities or excessive charges found to exist, which adjustments and 
changes n.re admitted to have removed the cause of complaint to some 
extent. It is impracticable in the present state of the record to deter­
mine satisfactorily what other changes, if any, respecting commodity 
rates should be made. These cases will be retained therefore for such 
further investigation and consideration of commodity rates involved as 
the facts and circumstances may seem to require. 

An order will be entered in accordance with the foregoing conclu ions. 
ORDER. 

At a general session of the Interstate Commerce Commission, held at 
its office in Washington, D. C., on the 26th day of November, A. D. 1900. 

Present: Martin A. Knapp, Judson C. Clements, Charles A. Prouty, 
Franci M. Cockrell, Franklin K. Lane, Edgar E. Clark, James S. 
Harlan, commissioners. 

No. 1310. 
NEW 0RLEAXS BOARD OF TR.ADE (LIMITED) 

v. 
LOUISVILLE & ASHVILLE RAILROAD COMPANY. 

No. 1313. 
SAME 

v. 
SAME. 

No.1328. 
SAirn 

v. 
SAME. 

These cases being at issue upon complaints and answers on file and 
having been duly heard and submitted by the parties, and fuii in­
vestigatioi;i. ~f the . matters and ~~gs ·involved having been had, and 
the comm1ss1on bemg of the opm10n that the advance in these rates 
upon cl~sses 2, 3, 4, 5, 6, and E, from New Orleans to fobile, and upon 
classes 3, 4, 5, and 6 from New Orleans to Pensacola, effective August 
13, 1007, was not justified, and that the increased rates resulting there­
from are unjust and unreasonable to the extent that they exceed the 
former rates, in effect immediately prior to August 13, 1907, on the 
said classes, and that the through rates in effect from New Orleans to 
Montgomery, Selma, and Prattville on traffic moving through Mobile 
to said destinations are unreasonable and unjust as applied to said 
classes to the extent that said through rates exceed the combination of 
locals from New Orleans to Mobile and from Mobile to said destina­
tions, immediately prior to August 13, 1907, viz: Class 2, 2 cents· 
class 3, 13 cents; class 4, 13 cents; class 5, 12 cents; class 6, 1 cent; 
and class E, 5 cents ; and also that the through rates from New 
Orleans to Montgomery, Selma, and Prattville on traffic moving through 
Pensacola and thence to said destinations are unjust and unreasonable 
to the extent that they exceed the amounts of the combination of locals 
from New Orleans to Pensacola and from Pensacola to said destinations 
respectively1,. which were in effect immediately prior to August 13, 1907' 
viz : Class o, 3 cents; class 4, 6 cents; class 5, 7 cents ; and class s' 
1 cent ; and having made and filed a report containing its findings of 
fact and conclusions thereon, which said report is made a part hereof. 

It is ordered that the Louisville & Nashville Railroad Co., defendant 
in the above-named cases, be, and it is hereby, notified and required to 
cease and desist on or before the 1st day of February, 1910, and for a 
period of not less than two years thereafter, abstain from charging 
demanding, collecting, or receiving for the transportation of traffic 
from New Orleans, La., to Mobile, A.la., rates and charges in excess 
of the following amounts : Class 2, 37 cents; class 3, 25 cents; class 4, 
18 cents; class 5, 15 cents; class 6, 15 cents; class :ID, 1 5 cents ; and 
from New Orleans, La., to Pensacola, Fla., rates and charges in excess 
of the following amounts : Class 3, 35 cents ; class 4, 25 cents; class 5, 
20 cents; class 6, 15 cents; and from New Orleans, La., via Mobile, 
to Montgomery and Selma, Ala., rates and charges in excess of the 
following amounts : Class 2, 77 cents ; class 3, 55 cents ; class 4, 
42 cents; class 5, 35 cents; class 6, 35 cents; and class EJ, 39 cents: 
and from New Orleans, La., via Mobile, to Prattville, Ala., rates and 
charges in excess of the following amounts : Class 2, 87 cents ; class 3, 
63 cents; class 4, 50 cents; class 5, 43 cents; class 6, 43 cents; and 
class E, 44 cents; and from New Orleans, La., via Pensacola, to l\Iont­
gomery and Selma, Ala. , rates and charges in excess of the following 
amounts : Class 3, 65 cents; class 4, 49 cents ; class 5, 40 cents ; and 
class 6, 35 cents; and from New Orleans, La., via Pensacola, to l'rntt­
ville, Ala.. rates and charges in excess of the following amounts : 
Class 3, 73 cents; class 4, 57 cents; class 5, 48 cents ; and class 6 
43 cents. ' 

It is further ordered that tbese cases be r etained for such fu rther 
Investigat ion and consideration of tbe commodity rates involved herein 
as the facts and circum tanc0s m:iy seem to requit·e. 

I, Edward A. Moseley, r-:ecretm·y of the Interstate Commerce Com­
mission, do hereby certify that the papers hereto attached and entitled 

r eport and order of t he commiss10n are true copies of the originals 
now on file in the office of this commission. 

In testimony whereof I have hereun to subscribed my name and 
a ffixed the seal of the commission this 31st day of December, 1909. 

E. A. MOSELEY, Secretary. 

COMPLA<IN.A.NT'S EXHlllIT H . 

MOBILE. 

Statement shmcing comparison between the mil class rntes f r om Neto 
Orleans, La., to Mobile, A.la., with the rail class rates for similar or 
l ess distances charged by other Tailroads betwemi other principai 
southern. points. 

Classes. 
t!:!;.r--.-~-,-~.--.~-.~-,-~,---.~-,--~.,--__,.~--,--

--~----1---1--~~~~~~~~1~~~1~ 
New Orleans La., 

to Mobile, Ala_ . .. 
Petersburg1..ya., to 

Raleigh, N . c ____ _ 
Danville, Va., to 

Charlotte, N. C _ -. 
Cary, N . C., to Mon­

roe, N . C. _ ... _. __ 
Wadesboro, N . C., 

to Wilmington, 
N.C .... ·- · - ···· · -

Wilmington, N. C., 
to Cheraw, S. C. __ 

Durham, N. C>. to 
Cameron...i. N. t; ___ _ 

Macon, ua., to 
Augusta, Ga .... _ 

Atlanta, Ga., to 
Chatt'ga, Tenn .. -

Atlanta, Ga., to 
Rawkinsv'.e

1 
Ga __ 

Birm'ham, Ala._ to 
York, Ala ... . . _. _ 

Memphis, Te~.1 .t-0 
West Point, .M..iss . 

Gadsden, ~Ua., to 
Tuscaloosa, . .\.la __ _ 

Montgomery, .Ala., 
to Dothan, Ala._. 

NashvilleiTenn.,to 
Hu:mbo dt, Tenn. 

Memphis, Tenn., to 
Paris, Tenn .. _. __ 

Jackson, Tenn., to 
Cairo, Ill . ...... . . 

Raleigh1 N. C., to 
Wilmington, N.C. 

Greenville, Miss., to 
West Point Miss_ 

West Point, ifiss., 
to Elizabcth.z ¥iss. 

Vicksburg, ll:tiss., 
to Hattiesburg, 
Miss . . . ·-- · ---·· · · 

Meridian, Miss., to 
Tupelo, Miss._ .... 

Charleston, S. C.,t-0 
Georgetown, S. C_ 

Birmingham, Ala., 
to Columbus, Miss 

Brunswick, Ga.~to 
St.Augustine,1.-ia. 

Chattanooga, Tenn., 
to Atlanta, Ga ... . 

Montgomery, Ala., 
to Americus, Ga .. 

141 50 39 38 31 'Zl 16 12 15 121 10 20 18 25 

133 61 51 42 32 28 21 17 22 21 18 28 32 42 

ill M ~ 48 38 33 25 IB U ~ 20 33 38 ~ 

141 58 48 ~ 29 22 21 16! 19 17 14 u 29 34 

135 58 46 36 28 22 21 16 19 16 14 24 28 32 

129 59 54 44 ~ 30 24 18 22! 20 16 31 37 37 

139 56 46 36 28 22 21 16 19 16 14 24 28 32 

m ~ ~ W D 25 21 ~ 21 12 ll 23 'Zl U 

137 57 48 43 34 'Zl 22 20 22 13 12! 27 34 26 

m 63 u 48 w 33 'Zl 20 23 12 n n w u 
m M ~ 41 33 ~ 21 21 21 u 12 m 33 25 

m n ~ 44 w n 26 u 'Zl w w ~ 29 n 
112 63 55 44l 34 32 24} 21 231 20~ 17 30! 33~ 34 

119 M M ~ ~ ~ 30 30 ~ ~ U 30 W 34 

ill M W & 42 fil 29 29 30 22 U 25 28 « 
m w a 38 n 'Zl u 22 u 21 M u u 42 

107 ~ 49 42 35 'Zl 'Zl 26 26 18~ 15 22 24 37 

m ~ ~ D 'Zl U IB M 19 IB IB 25 28 ~ 

~ W W 44 38 n 26 IB 'Zl W M ~ ~ ~ 

m ~ M 44 ~ n 28 IB 33 28 M ~ 44 38 

IB4 73 61 48 38 31 25 24 ~ 20 16 27 38 36 

144 M 52 40 35 30 'Zl 20 26 24 14 31 34 a 
00 ~ 41 W 33 26 20 IB 20 U M 26 28 D 

1.23 66 w 51 46 39 30 26 28 19 19~ 31 41 39 

W M ~ W W fil 23 22 ~ ~ U 38 41 ~ 

138 52 45 41 32 25 20 20 21 12 11 27 31 u 
ill n 63 W 44 34 ~ 'Zl 25 14 IB ~ 41 28 

CO)ll'L.A..IN.A.NT'S EXHIB~T I . 

PENSACOLA. 

Statement Bho1cing comparison between the rai1 class rates from Neio 
Orleans, La., to Pensacola, Fla., ioith the rail class t·ates for similar 
01· less distances charged by other t·ailroads betwee1i other principa i 
southern points. 

Classes. 

2 4 5 6 A B C D E H F 
--------~---1--11-------- -- - - -~- - -
New Orleans, La., 

to Pensacola, Fla _ 
Lynchburg Va., to 

Bristol, Va .. ·- ·· ­
Alexandria, Va., to 

Danvilletya ... -. 
Norfolk1 va., to 

Danville, Va ___ ._ 
Norfolk Va. to 

Aberdeen):f. C. __ 
Richmond, Va., to 
Pembro~eJ N. c __ 

Himrietta, N. C., to 

ea1;.;~'i1.~.;1~ ~Ei;;..-
r1etta, N. C. -· -·· · 

Lincolnton, N . C., to 
Wilmington, N . C_ 

c?o~~~f,·J':~: ·_ 

24G 55 45 38 31 26 16 18 18 15 13 25 25 30 

~ M N M U ~ W U M 28 ~ 45 ~ M 

232 58 48 38 27 24 18 18 23 17 15 24 27 34 

207 59 50 41 29 22 18 18 21 19 15 22 29 37 

247 68 58 48 38 33 25 13 24 23 20 33 38 46 

248 80 70 60 50 40 32 22 28 25 22 41 47 50 

246 65 55 45 36 32 25 19 24 22 19 32 36 44 

237 65 55 45 35 32 25 19 24 21 18 32 36 42 

219 64 54 45 35 31 24 18 23 20 17 31 35 40 

2a n m ~ ~ M ~ 23 ~ rn ~ M 45 ~ 
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Statement sl!owing compadson betioeen the rail class rntes from Neto 
Orleans, La., to Pensacola, Fla., etc.-Continued. 

Classes. 
Dis-. tance . 

F 1 2 3 4 5 6 A B c D E H 

- - - - - - - - - -
Savannah, Ga., to 

18 26 29 Wilmington, N. C. 266 65 53 48 34 28 20 20 20 19 30 
1\ashvi~Tenn., to 

37 24 Knox · e, Tenn .. 216 70 60 54 44 37 27 18 24 21 17 32 
Columbus, Ga., to 

11 36 24 Hawkinsville, Ga. 207 67 59 52 43 33 27 24 23 12 31 
Columbus, Ga., to 

14 13 45 29 Helena, Ga ....... 234 78 65 58 45 36 30 30 26 36 
Savannahci Ga., to 

33 BainbrL ge, Ga ... 237 66 59 51 43 35 29 20 25 15 14 35- 43 
Sa >annah, Ga.N to 

19 18 26 29 Wilmington, . C. 266 65 53 48 34 28 20 20 20 30 
Knoxville, Tenn., 

to Birmingham, 
17 13 21 26 Ala .............. 254 63 54 45 36 30 22 20 23 29 

Chattano~, Tenn., 
27 26 18 18 45 36 to Bristo , Tenn ... 242 71 61 53 39 34 23 34 

Mobile, Ala., to 
15 22 44 York, Ala ........ 213 79 69 58 45 42 31 20 23 18 39 

Birmingham, Ala., 
24 2-0 48 41 to Ozark,Ala . .. .. 187 91 80 71 56 46 39 33 34 46 

Birmingham, Ala., 
42 24 20 51 31 to Dothan, Ala ... 215 94 81 77 61 52 33 34 52~-

Nashville, Tenn., ' to Cartersville, Ga. 241 66 59 54 43 35 29 20 25 19 15 33 35 30 
Memphis, Tenn

1 
to 

20 16 35 32 Birmingham, la. 251 75 65 54 43 36 26 24 27 35 
Memphis, Tenn., to lo 

Huntsvill'j_t Ala ... 213 54 50 39 31 25 20 17 22 19 15 25 31 30 
Co>in11t-on, y.Kto 

18 37 46 Middlesboro, y . 228 66 57 50 45 40 37 37 34 23 37 
Frankfort, K1'., to 

23 18, IJ 17t 28 34 Clarksville, enn . 242 53 48 39 31 25 25 25 20 
Louisville, Ky., to 

34 Humboldt, Tenn . 229 78 67 57 46 33 29 27 31 24 18 26 48 
Newport. Ky. to 

Central City, Ky. 235 78 67 58 52 46 43 43 43 I 27 21 43 43 54 
Na<>hville, Tenn., to 

13 25 Birmingham, Ala. 207 63 54 45 36 30 22 20 23 17 29 26 
Meridian, Miss.1 to 

39 28 32 30 23 27 50 40 Greenville, Miss .. 223 89 73 63 53 44 
Union City, Tenn., 

to C o 1 u m bus, 
Miss ..... ... ..... . 242 80 68 58 49 42 36 38 40 30 24 39 54 60 

Jackson1 Tenn., to 
251 37 39 41 30 25 39 54 60 Merid tan, Miss ... 81 68 59 49 42 

Union City, Tenn ., 
52 to Aberdeen, Miss . 215 78 66 57 48 41 35 37 39 29~ 24 37 59 

Coiro, Ill., to New 
Albany, Miss ... . . 249 68 57 46 41 34 29 26 27 19~ 19· 30 38 39 

Wilmington, N. C., 
to Wadesboro, 
N.C ......... . .... 175 56 46 36 28 22 21 16 19 16 14 24 28 32 

Mobile, Ala., to 
West Point, Miss . 233 73 58 47 39 33 29 30 32 26 22 36 41 49 

Mobile, Ala., to 
41 Aberdeen, Miss .. . 250 73 58 47 39 33 29 30 32 26 22 36 49 

Mobile, Ala., to 
51 Jackson, Miss ..... 226 81 70 58 49 41 36 31 27~ 22 20 30 40 

Cheraw, S. C., to 
Wilmington,N C. 150 59 54 44 37 30 24 18 22; 20 16 31 37 37 

Wilminiion, N. 6., 
to enderson, 
N.C . .... . ........ 251 61 51 42 32 28 21 17 22 21 17 28 32 42 

l\Ir. WORTHINGTON. I wish formally to offer in evidence 
the map showing the location of the Oxford and Packer dumps. 
It was identified by Ur. James Archbald when he was on the 
stand and a large edition of it is on the wall and has been re­
ferred to by several witnesses, but it is not in the record. It 
is marked " United States Senate Exhibit M." 

The PRESIDENT pro tempore. Is there objection? If not, 
it will be received. 

[The accompanying diagram is the map referred to.] 
l\f r. WORTHINGTON. I wish, finally, to offer in evi­

dence the. plan of the Federal building in Scranton, which was 
identified by the Supervising Architect of the Treasury and 
marked as an exhibit at the time but was not offered in evi­
dence. 

l\fr. Manager STERLING. I should like to ask the purpose 
of that testimony. 

l\Ir. WORTHINGTON. The purpose of it is to have it in 
connection with the testimony of one or two witnesses. The 
map was shown to one of the witnesses; I have forgotten who 
the witness was; it was identified by 1\Ir. Wenderoth, and after­
wards referred to by one of the other witnesses. The purpose 
of it is to show that W. P. Boland could not from his office 
have een tbe interior of .Judge Archbald's office. He testified 
tlu\t he could see e.-erybody coming in and going out of there, 
nucl snw· 1\lr. WiJlinms in there a good deal. The testimony 
in c-ouuechon with the map, we think, shows that to be impos­
. ihle. 

. 
The PRESIDE ,.T pro tempore. The Chair thinks it is ad­

missible, if it has been sufficiently proven. 

- Caal. 

~~"' · ·-· · •ff"( 

""' ~ .. ..... ~ 
~ 

·-GlLBE BT 

Mr. Manage1· STERLING. We do not object. 
[For the plan referred to see page HG7.] 

i 
I , 
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Mr. WORTHINGTON. We rest here, l\Ir. President. 
The PRESIDENT pro tempore. Is there anything in re­

buttal? 
Mr. Manager STERLING. We will call Mr. Horgan. 

'l'ESTIM:ONY OF JOH)!" HORGAN, JR. 

John Horgan, jr., being duly sworn, was examined and testi­
fied as follows : 

Q. (By Mr. Manager STERLING.) Where do you live?­
- A. Scranton, Pa. 

Q. What is your business?-A. Photographer. 
Q. Did you recently take a picture of the Federal building in 

Scranton ?-A. I did. 
Q. Look at this exhibit, U. S. S. No. 101, and state if that is 

the picture you took ?-A. (After examination.) It is. 
Q. Where were you located when you took that picture?­

A. In W. P. Boland's office in the Republican Building. 
Q. And the picture is a picture of what building?-A. The 

Federal post office in Scranton. 
Q. l\Ir. Boland occupied the same office when you took that 

picture that he has occupied for some years?-A. To my knowl­
eL1ge, yes. 

Q. Looking at the picture, you see a man standing in the 
window in the Federal building, with a paper in his hand?-
A. Yes, sir. _ 

Q. In whose office is that man ?-A. I do not know. 
Mr. Manager STERLING. I think the gentlemen will agree 

that it is Judge Archbald's office. [Continuing after consulta­
tion with counsel.] Mr. President, it is stipulated that the man 
standing in the window in the Federal building with a paper in 
his hand, as shown in the photograph, is in the window of one of 
the rooms of the offices occupied by Judge Archbald, known 
as--

Mr. WORTHINGTON. That is not just what we stated. 
What we stated is that that is the outer room--

Mr. Manager STERLING. It is known as the outer room of 
his suite of offices. · 

Mr. WORTHINGTON. One goes through it to get into the 
room where Judge Archbald habitually stayed. 

Mr. Manager STERLING. That is where the witness said he 
saw Williams. 

The PRESIDENT pro tempore. Does the manager offer that 
picture in evidence? 
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l\Ir. Mnnn~er STEilLI~G. Yes, sir. • 
The PRESIDE~T pro tempore. Without objection, it will 

be admitted. 
l\lr. Manager STERLING. We do not consider it very mate­

rial, but it rebuts the e-ridence that has just been offered on the 
other side. 

[See page 1168 for photograph.] 
Mr. Manager STERLING. That is all. Take the witness. 
Mr. WORTHINGTON. There are no questions. 
The PRESIDENT pro tempore. The witness may retire. 

CHlUSTOPHER G. BOLAND-RECALLED. 

Christopher G. Boland, ha-ring been previously sworn, was 
further examined and testified as follows: 

Q. (By Mr. l\fanager STERLING.) Mr. Boland, when you 
went to Judge Archbald's office and found George M. Watson 
there witll Archbald, I will ask you if Judge Archbald stated 
to you this, in substance : As I understand it, you employed l\fr. 
Watson to settle these matters for you with the Delaware, Lack­
awanna & Western Railroad Co. for $100,000, and you were to 
pay him a fee of $!'.i,000 in case he made the settlement. 

1\Ir. WORTHINGTON. Mr. President, I certainly object to 
tllat. This witness was here and the managers in their case in 
chief went fully into that conversation. It would be a great 
misadventure, it seems to me, to have him brought back now 
to go over the matter again. It was stated that he was sum­
moned to that office by telephone; that he went over there and 
found Judge Archbald and Mr. Watson, and he went on to state 
what took place, and especially what took place in reference to 
the very matter now being asked about. 

The PRESIDENT pro tempore. The present witness? 
Mr. WORTHINGTON. The present witness. 
Mr. Manager STERLING. I submit that he did not testify 

as to the fact that is called for in this question, and I think it 
is perfectly competent in two views of the case. If we should 
say to the court that the matter was overlooked at the time, 
or if we should say to the court, which is the fact, that we 
have laid the foundation, when Judge Archbald was on the 
stand, to contradict him, because I asked him the exact ques­
tion. It is perfectly competent in every view of the case. 

The PRESIDENT pro tempore. The Chair will hear from 
counsel for the respondent. 
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:Mr. WORTHINGTON. After testifying that he had been 
called to Judge Archbald's office and telling about the conversa­
tion with Watson the witness said: 

After talking with Mr. Watson be agreed to accept $5,000 for hls 
fee, giving us $95,000 in the event of his selling the property. I 
remember a day or two after that, I think the day after that, being 
called over to Judge Archbald's office. t ,,_, 

Q. Proceed.-A. Where I met Mr. Wntson and Judge Archbald. 
After some discussion of the matter there, the judge informed me that 
he was going to assist Mr. Watson in an effort to dispose of the prop­
erty and to release us from the difficulty in wbkh we were involved 
at the time,· referring particularly to this Peale case which was in his 
court-I think he was judge at that time--saying he would give it a 
good deal of eonsid~ration, and saying it was a good case to settle out 
of court. ~ 

Then, a little further down, on page 396, he was asked to 
state all that oceurred. I um reminded that Judge Archbald 
denied that he ever had any conversation with Watson and this 
witness in his office-that they had ever been there together­
so there can not be any foundation laid for anything he is said 
to have said at the conversation. 

l\Ir. Manager STERLING. He said he did not remember any. 

Mr. Manager STERLING. There is nothing in .the evidence 
of that kind. l\fay I make my objection to•whit1tl:le-courisefis 
reading? I am insisting that it .is not p"rOJ,)~i:.::_-:tor , co~sel ' to 
read the testimony of this witness. Even if we conceive that 
he was asked everything~ and he said he had ·stated everything, 
we would have .a perfect right to refresh\ the .. witness's ' recollec­
tion and ask what was said on- a certain subject.,.·. That is- the 
rule. _ _ _ _ _ _ _- . 

Mr. WORTHINGTON. It is a rule that is unknown to coun­
sel for the respondent. They 'never~neard of.if before. It has' 
been the rule that when you put a witness. 0-n"tfie·~stand and go 
through a certain matter, you .can· iiot- mS.-:ke·hin':i"coine back and 
go over that matter again unless , som~tl_l!ng 'Wa.s' brought out in 
the trial which substantially called for a deni;tl.. I 

Mr. Manager STERLING. That is just the point. · 
Mr. WORTHINGTON. Judge Archbald said that no such . 

conversation was held. · ' 
The PRESIDENT pro tempore. If there is , any fact that 

enters into the testimony that wv.s not developed · on the former 
examination, the Chair thinks this investigation · would justify .' 
its being brought to the attention of the Senate, even if it were 
not technically according to the ordinary practice. If it is 
simply n repetition, the Chair would hold it was not proper to 
furfuer encumber the record. But if there is any f.act within 
the knowledge of this witness that was not elicited on the for­
mer examination, the Chair would hold that the Senate is enti-

Mr. WORTHINGTON. This witness went on: 
A'.,.-My · recollection~ is thaf.M7\Va.ts~it re~fted thef~ct . tha~--he had 

spoken to the judge about the matter and that the judge had agi-eed to 
assist him. The judge stated to me that he would do what he could in : 
the matter. But during the course of the talk a sug~estion was made 
to me that there • ought ' to be some papeT furnishea to Mr. Watson 
guaranteeing him.' in the event. of his disposing of the two-thirds inter­
est or stock, that he would be ·paid this $5,000. • ·· ··'. 

Q::-:Who made ~that suggestion. to you ?-A. I .am not quite positive on 
that. .but we all joined in the 'discussion-Judge Archbald, Mr. Watson · 
and myself. I informed both ; of them that, as my brother controlled a• 
majority interest of the ' stockao be disposed of, I had consulted hlm ! 
and he had agreed . that this ' payment should be made; but · if they '. 
thought a paper ought to ' be ' made reciting the ' agreement I ·would en- • 
de~yor to obtain it, and it ~"'.:as _'.'lgreed _that I should do so. 

Further on in the volume, -on . page 397--
- Mr. Manager STERLING.·· I do not see the purpose in read, 

ing this t estim-0ny. 
Mr. WORTHINGTON. The purpose is to show that rllis wit­

ness was called on ·to state everything that occurred, and it is 
not competent to have him come back now to piece up "what he 
then said. 

tied to ha-re it. The Ohair will ask that the managers do not 
unnecessarily indulge in repetition of what ha.s already been 
testified. to. _ · -

Mr. Manager STERLING . . We shall not go ·any further upon 
this Particular · question. Let the question be · read· by the re-
porter. -· 

The Reporter read as follows : 
Mr. Boland, when you went to Judge . Archbald's ofiice : and found 

George M. Watson there with Archoald, I wlll ~sk :vou if Judge Arch­
bald stated to you this in substance-:-- ~ 

Mr.
7 

WORTHINGTON. · I ~ubmit that tht manager. can only ' 
ask the .witness if he recollects anything that he had ' not done

1 
before. / He certainly.' has ' no~ right to bring him' back and ask him the same questi_oii>. · _ --· ~ . · 

The PRESIDENT pro tempore. The Ohair thinks that it is a 
leading question;\ . _ . _ · . _ .\ 

Mr. Manage~TERLING. I will state that ,} put it in that 
:{~~IE.-~b~ruie .l..;..l!!lderstand that is the _form: in",;yvhich it must' 
be put for the : purpose of contradiction. . As I _, i:;aid before, l ' 
have . a" perfect ~ right to offer it as originaL teStimony. ~ I will' 
put it' m .this form. [To the witness:] Mr. ~ Bo~arid, I will ask' 
you if in ·that conversation which was had ·at the'. time referred' 
to in · the · former question you remember of any1;:tµ..Ilg being said 
there about consideration? ' 

Mr. w_o:a~:NGTON. I object. That is just what the mana­
ger can· not _do. r· submit the witness ought to be asked if he 
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recalls anything about that conversation that he did not tell 
us about when on the stand before. 

l\lr. l\I:mager S'.rERLING. I will do anything to accommo­
date the gentleman. [To the witness:] I will ask you, Mr. 
Boland, if there was anything in that con-versation that you 
did not testify to the other day which you now recall? 

The WITNESS. From your inquiry and hearing the judge tes­
tify that he had no recollection of my meeting with himse~f and 
George Watson at his office, I recall that the conversation or 
suggestion as to the amount to be paid to us and the fee to 
George Watson was substantially as you have embodied it in the 
que tion. 

Q. (By Mr. l\Ianager STERLING.) Just state what Judge 
Archbald said with reference to the amount of the proposition on 
which Watson was to settle. Give the substance of what the 
judge said about it-A. In substance, it was reciting what l\1r. 
Watson had told him, that he had been engaged by myself, on 
behalf of a majority of the stockholders of the Marian Coal 
Co., to dispose of their interest for $100,000, maximum, and that 
Mr. Watson was to receive a fee of $5,()()(), if he succeeded in 
making the sale, for disposing of our interest. 

Mr. Manager STERLING. That is all. 
l\Ir. JONES. l\Ir. President, I desire to subm't a question. 
The PRESIDENT pro tempore. The Senator from Washing-

ton propounds a question to the witness, which will be read by 
the Secretary. 

The Secretary reud as follows: 
Have you talked this over with any of the managers before coming 

to the stand to-day? 
The WITNESS. Yes, sir. 

ross-examina ti on : 
l\Ir. WORTHINGTOX. I was about to ask l\Ir. Boland 

whether at that time--
The WITNESS. May I explain, if you please, l\Ir. President? 
The PRESIDENT pro tempore. The witness has a right to 

explain his answer if he desires to do so. 
The WITNESS. Before the court conyened this afternoon Mr. 

Manager STERLING asked me as to my recolle<:tion of the matter 
to which I have just testified, and I told him that bjs question 
to me was substantially correct as it is now in the record. 

Q. (By l\Ir. WORTHINGTON.) Why did you not tell about 
that when you were on the stand before?-A. I can not answer 
that exactly. I supposed I had co>ered the whole matter fully, 
or else I had overlooked the matter. I said I had met l\Ir. 
Watson and Judge Archbald in Judge Archbald's office. 

Q. We know what you said. I will ask you whether when on 
the stand before this question was not asked you, on page 397, 
after you had told about what had occurred at that inteniew: 

Q. Now I will ask you to state whether or not anything else was 
done or said by Judge Archbald at this interview which you have de­
scrihed, when Ir. Watson and yourself were present in Judge Arch­
bald's office? 

Do you remember that that question was asked ?-A. If it is 
in the record it must haYe been asked. 

Q. And your answer is--
A. I do not remember that. I do not know whether it was at that 

or a subsequent call at Judge Archbald's office the judge called on 
the telephone to the Scranton office of Mr. E. E. Loomis, who was the 
vice president of the Delaware, Lackawanna & Western Railroad Co., 
to arrange an intei-view with him in reference to this matter. 

I understand that at that time, if I recollect your testimony, 
it was stated either by Judge Archbald or by Mr. Watson, as 
you say, that the contract by which Mr. Watson was to be em­
ployed should be put in wri.ting.-A. l\Iy understanding was that 
that was the purpose of my being called into Judge Archbald's 
office. 

Q. In compliance with what took place at that office, you then 
went and got a letter from your brother William P. Boland.­
A. That is substantially conect. 

Q. I will call your attention to the language of that letter, 
which is on page 397 of the record, the same page I was reading 
from before. I will read it to you : 

c. G. BOLAND, Esq., Scrnnton, Pa. 
SCRANTO~, PA., A.ti[]ttSt ~, 1911. 

DEAr. Srn-
This being a letter from W. P. Boland, president of the Marian 

Coal Co., to you-
In reference to the matter of G. M. Watson beiEi taken into the case 
of the Marian Coal Co. against the D. L. & w. would say, in con­
firmation of what I told you heretofore, that it through the efforts of 
Mr. Watson a satisfactory settlement is brought about the Marian Coal 
Co. agrees to pay him $5,000 for such settlement. 

Now, if the contract that was arranged then was that you 
were to deliver it for $100,000 why did you not put it in the 
letter?-A. I did not draw that paper or acknowledgment. 

Q. You went to W. P. Boland and told him what was de­
manded, did you not?-A. I did; and he then dictated to his 

stenographer, I think, that statement which he belieYed was 
sufficient to satisfy l\1r. Watson that he woulcl be paid $5,000 
in the e>ent of his disposing of the property. I i1resentc_d it to 
l\Ir. Watson and he accepted it. 

Q. I know about that.-A. I haYe already testified to thnt. 
Q. I want to know if at that talk at Judge Archbald's office 

the arrangement was that Mr. Watson was to <;:ettle for the 
maxlmum sum of $100,000 and get $5,000 fee, if lle did it, why it 
was put in here simply as a satisfacto·ry settlement without 
saying anything about the amount. 

Mr. Manager STERLING. I object. The witness has said 
that he did not prepare it. 

Q. (By Mr. WORTHINGTON.) You went to your brother 
and told him what was demanded at that meeting?-A. I did. 

Q. And what Watson required ?-A. I did. 
Q. And your brother, pursuant to what Williams teld you, 

wrote this letter?-A. Yes, sir. 
Q. And you gaye it to Watson in compliance with Watson's 

demand ?-A. Watson accepted it as satisfactory. 
Q. That letter was dictated in your pre ence?-A. I belieYe so. 
Q. And you were vice ·president of this company yourself?­

A. I held no office in it at the time. 
Q. You were director at that time in the l\Iarian Coal Co.?­

A. No; I held no office in the company. Some time in May, 
1910, just before I went on a trip abroad, I resigned. I was 
president of the company previous to that, and a director, of 
course, but I resigned both the presidency and my position as 
director, being oilly a stockholder in the company. 

Q. You were examined as a witness in this case by the Judi­
ciary Comrnittee?-A. Yes, sir. 

Q. Did you have a talk with some of the managers before 
you went on the stand there as to your knowledge about the e 
circumstances?-A. I do not remember having talked with any­
one but Mr. Wrisley Brown in reference to it. He came to see 
me at Scranton and I made a statement. This I haye already 
testified to. 

Q. Ir. Wrisley Brown was sitting with the· members of the 
Judiciary Committee in that inquiry, just as be is sitting here 
with the managers now, was he not?-A. Yes. -'lir. 

Q .. He had taken your statement?-A. Yes, sir. 
Q. Did you not tal4: with the managers or somebody repre­

senting the managers before you were put on the stand at this 
trial in the Senate?-A. I have just stated that Mr. STERLING 
talked with me this afternoon. 

Q. I am speaking about before you went on the stand in the 
first place in this tlial, when you came down here to Wash- .. 
ington ?-A. Except in a general way; I was at their office in 
the House Office Building and met them, but there was no di -
cussion as to my testimony or what I was to testify, that I can 
recall. 

Q. Did you tell l\Ir. Wrisley Brown when he talked to yon 
before you appeared before the Judiciary Committee that at 
this inteniew at Judge Archbald's office the sum of $100,000 
had been mentioned as the maximum, and that Mr. Watson 
was to settle it?-A. I do not recall now whether I did or not. 

Q. Did you eyer tell anybody connected with this case ?-A. 
Oh, yes. 

Q. Before you were put on the stand at the present time?­
A. Yes, sir. 

Q. To whom did you tell anybody connected with this case?­
A. Anyone connected with this case? 

Q. Yes.-A. I testified to it already, I think, in the Senate 
proceedings, that I had agreed with l\Ir. Watson that he sboul<l 
obtain $5,000 in the eyent of his selling the .. property for 
$100,000. 

Q. That is not what I am talking about. I am asking yon 
whether you told anybody before you told it to l\lr. Manager 
STERLING to-day or yesterday, whenever it was, that in Judge 
Archbald's office when he was present that was mentioned ?-A. 
Did I tell it to anybody? 

Q. Connected with this case? If you told it to l\Ir. Manager 
STERLING, when did you talk to l\fr. l\Ianager STERLING about 
it?-A. Just previous to the session opening this afternoon. He 
came into the Sergeant at Arms's office--

Q. Before that, at any time or place did yon eYer tell it to 
anybody connected with this case?-A. I certainly te tified to 
it before the Judiciary Committee, and I am not sure but I 
testified to it here substantially-that is, my agreement with 
Watson-and it was clearly understood on this occasion when 
Watson and the judge and myself were together. 

Q . I do not want you to go back again. I am asking you 
what you haye testified to heretofore or with whom you haYe 
talked about this matter. You say you think you testified to 
it before the Judiciary Committee. Do you sny that you testified 
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before the Judiciary Committee that in Judge Archbald's Q. (By Mr. Manager STERLING.) l\Ir. Boland, in your testi­
pre ence in his office it was mentioned that Watson was to settle mony before the Committee on the Judiciary, I will ask you if 
for a maximum of $100~000?-A. I do not recall that. Mr. LITTLETON asked you thee questions, which are found on 

Q. No. Do you think you so testuied when yon were on the page 992 : 
stand in this trial the other day?-A. I do not know; but I Mr. LlTTLETOY. I said Mr. Watson recited to you and to Judge 
know that that is the fact. Archbald, or in your pr ence, what had been agreed to? 

Q. But you do not know that you ever mentioned that fact to ~f;: ~.J::i,~0:-_t-i~i judge's office? 
anybody until you mentioned it to l\Ir. Manager STERLIN& l\Ir. BOE.A.!rn. Yes, sir. 
to-day?-A.. I am positive that I did, bnt I can not recall now, Mr. LITTLETO~. And you say the judge "assented"; tba.t was the 
at thl·s moment, to whom I mentioned it. word you used. Jn.st what was it to which the judge as ented? 

Mr. B-Ou.::-.-n. The judge a sented to as i ting Mr. Watson. 
Re-direct examination: Mr. LITTLETO •• In the sale of the property•/ 

Q. (By .Mr. Manager STERLING.) Jnst one question, Mr. Mr. BOLAND. In the sale of the property. 
Bo11"nd ·. Yo" J0 USt told ~our brother William P. Boland that you Mr. LITTLETON. The price was named at that time? i............ u. ., · Mr. BOLAND. The price wa named; yes:, sir 
had been-- Mr. LITTLETO •. At ~100,000? 

l\Ir. WORTHINGTON. I object to that leading style of Mr. BOL.U.'D. Yes, sir. 
question, Mr. President. Were those questions asked you and did you make those 

Mr. 1\Ianager STERLING. This is cross-examination of what answers before the Judiciary Committee?-A. Yes, sir. 
the other side drew out Mr. Manager STERLING. I will say, l\fr. President, that I 

Mr. WORTHINGTON. Cross-examination! thought until last night that that testimony was in the exruni-
Mr. Manager ·STERLING. Yes. nation of Ur. Boland befo1·e the Senate. · When I ascertained 
l\Ir. WORTHINGTON. I am learning a great deal, Mr. that it was not, I talked with Ur. Boland this morninO', and in-

President, about cross-examination, if this is cross-examination. quired about it, and he told me just what he has testified here 
The witness has been called by the managers. to-day. The testimony of Mr. Boland before the Judiciary Com-

1\!r. Manager CLAYTON. There is a good deal for yon to mittee, from which I read, is found on page 992 of the evidence 
learn, perhaps. taken before the committee. 

The PRESIDENT pro tempore. The Chair thinks the man- Recross-examination : 
ager can ask the witness what he said. Q. (By Mr. WORTHINGTON.) Now, Mr. Boland, I will ask 

Q. (By l\-1r. Manager STERLING.) You did go to your you whether you testified to this before the Judiciary Commit­
brother and tell him what Judge Archbald and Watson had said tee, reading from the middle of page 993: 
about the fees, did you ?-A. I did. Mr. BOLAND. The matter is quite well fixed on my memory that t))e 

Q. And that they wanted it in writing?-A. Yes, sir. judge informed me that he was to assist Mr. Watson in the disposal 
t ythi b t · ·tin b t of our inteTest; but as to any details, how it should be done, or any-

Q. They did not demand tha an ng e pu lil wri g a ou thing further than that, I do not think it was discussed, outside of the 
the price they were to settle for, did they?-A.. No; and I can judge·s suggestion about a case then pending, the Peale case. 
recall now that Mr. Watson was not bound! strictly to obtain M.r. LITTLETON. Jut before we get to that, did you know at that 
$100-000 fo:r us. He was told. very distinctJy that we would be time that there was any price in contemplation for the sale of this 

, property beyond $100,000? 
willing to talk about a lesser amount. Mr. BoLL""D. Not at that time; no sir. 

Q. And did they tell you, either of them, that on should put 1\1.r. LTIT:LETON. Was nnything said about fixing a larger or higher 
. th •t• 1 t • t t1~ tt ' f that th ntfiement price than $100,000 in that conference ? 
m . e wn Ing re a mg o J.l.e a: orneys ees · -.e s~ Mr. BOLAND. I do not think it was said at that tim . 

· should be for 100,()00?-A. No; all that I was required to do Ur. LIT'.HLETO • • was Wat on's a.,ooo to c-ome out of the 100,000? 
was to obtain from my brother, who was president of the com- Mr. BoLAND. Yes, sir. 
pany and held, either personally or by option, two-thirds of the A. That is correc ; I so testified. 
stock of the Marian Coal Co., an acknowledgment for Ur. Wat- The PRESIDENT p1·0 tempore. Are there :my further ques-
son guaranteeing him a $5,000 fea in the event of his succeeding tions for the witne ? 
in selling the property. Mr. Manager STERLING. That is all. 

Q. Th. is- all they demanded, then, and all you asked your Ur. WORTIDNGTON. I have nothing more to ask. 
brother .to give them ?-A. When I say " the sale of the prop- The PRESIDENT pro tempore. The witness may retire. Is 

• erty " I mean the stock of tbe company held by the ruajority it desired that the witne shall be retained any further? 
of the stockholders. nr. Manager WEBB. ..1. ... o, sir; the witness may be excn ed. 

Q. And the very fact that you had said to Mr. Watson that The PRESID~"":r pro tempore. The witness is finally dis-
you would take less-- charged. 

:~fr. WORTHINGTONr Now, l\Ir. President, I certainly do l\1r. Manager CLAYTON. Mr. Pre ident, the managers res~ 
object. The manager is not only leading, but is putting a.rgu- here. 
ments in the mouth of the witness.. 1\fr. WORTHINGTON. Judge Archbald, will you take the 

Mr. Manager STERLING. It is nothing but cross-ex:unina- stand? 
tion about what you have brought out. 'l'ESTDrn.-y OF :ROBERT w. ARCHBALD-RECALLED. 

Mr. SIMPSON. Oro s-examinati~n of yom own w~tness? Q. (By Mr. WORTHINGTON.) Judge Archbald, you have 
l\fr. Manager STERLING. Certarnly. Our own witness on a: ' heard l\.lr. c. G. Boland just testify about a statement in your 

matter you brought out. . office that Wat on was to settle' for a maxi.mum price of 
l\Ir. SI~SON. I ~ever heard th~t yot~ could cross-exumme $-l00,000. Will you tell us what you have to ..,ay about that? 

yoill' own witness until to-day. I obJect, sir. Mr. l\lanao-er TERLING. We object to pm·saing this any 
Mr. Manager STERLIN~. If you have ne-ver heard of ~t further. Both of tl1e e witnesses have testified on that. 

before, you have heard of _it i::ow. On any new. matter t:J:at is The PRE~IDE ..... T pro tempore. The Chair certainly thinks 
brought out on ~ro -exammation the party c~lling the w1,tne. that counsel have a right to ask the question of the witne s. 
may cross-~amme. We never ask~d the witness ab?ut ~ The witness will proceed to answer it. 
writing, and we have got a perfect right to cross-ex:llilllile him. Mr WOR'I'IDNGTON (to the witne s). What ba.ve you to 

The :PRE~IDEN1: pro tempore. The m_an~ger can examine say ~bout that? 
without askmg leading q~estion~~ the Chmr IS sure. . The WITNESS. l\lay I hear the question aaain? 

Mr. ~anager S'FERLING. It is pretty hard te> ask this que-s- Q. (By .Mr. WORTHINGTON.) You have just heard the 
tlon without leading. . witness, c. G. Boland, state that at your office, when Mr. Wat-

Tbe PRES!D~NT pro _tempore .. Of course, the st~~Ject mat- son and he and yonrself were present, it wa stated that Watson 
ter about which mformat10n is desll'ed must necessarily be sug- was to get 5,00 for effec1ing a ettlement of the e matter for 
gested. $100,000 or less-not to exceed 100,000. Will Y?U tell us 

Q. (By Mr. Manager STERLING.) Inasmuch as you had au- whether anything of that kind took place?-A. Not that I 
thorized Mr. Watson or said to Mr. Watson that you would take remember. 
less than $100,000, do you think that it would have been proper Q. Will you tell us whether at any time or at a.ny pl.ace you 
to ha-rn put in this agreement the limitation of 100,000? were info1·med that there was a limitation of $100,000 on the 

Mr. WORTHINGTON. I object to- that, Mr. President. It i price that he was to settle for?-A. On the contrary, I uncTer­
calling for an opinion of this witness on a matter on which he stood that the claim of the Bolunds which Mr. Watson was to 
i.s not an expert present was for one hundred and ·ny-odd thou a.nd dolla1· • 

The PRESIDENT pro tempore. The Chair thlnkS' that the , Mr. Manager STERLING. I object. We have been over all 
manager can ask what, in his opinion, was required to be put that. 
in the agreement in pursuance of the conference whi-ch he had Mr. WOR'l1HI ,.GTON (to the witn ) . You can answer the 
already ha.d. That i legitimate. question whether at any ·time or at any I lace you were told 

Mr. Manager STERLING. I will not pre · it further. that there was a maximum limit of $100,000 that ' as put upon 
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Watson as to the amount he was to demand in settlement of 
the claims of tlle :Marian Coal Co.-A. Nezer. 

Q. Now, in reference to the ph-0tograph, which has just been 
put in evideuce, of the Federal building, there is in one of the 
windows of the building a man standing holding a piece of 
paper. H:rve you seen thn.t?-A. (After examining.) Yes; I 
see that. 

Q. Will you tell what you have to say as to that room '?-A. 
That is not my office; that is an. outer office occupied by my 
me senger or crier. l\Iy office is the one in the extreme corner. 

Q. To the right or left of the one in which the man is stand­
ing in the photograph '?-A. To the right in this pictm•e. 

Q. During what period wa.s it that your office was where you 
have just mentioned ?-A. l\ry office was ·~here I have men­
tioned from the time I moT"ed into the Federal bnilding, along 
some time in the spring of~well, soon after I was appointed. 
There were changes made that--

Q. Soon after you were appointed to what office?-A. To the 
district court. 

Q. That was in 19-01 '?-A. That was along in 1901; but I did 
not go in there immediately; then from that time until the office 
was changed to the rear of the building, and that office was 
occupied by Judge Witmer. That occurred along about Feb­
ruary or March of 1912. 

Q. So that from February or March of last year your office 
has been directly opposite l\fr. Boland's office?-A. Yes; since 
along in March or April. The office I am occupying fit present 
in Scranton is directly oppc)'site the office occupied by Ml'. 
Boland in the Republican Building. 

1\fr. WORTHINGTON. That is all. 
Recross--examination : 

Q. (By Mr. Manager STERLING.) Judge, one entering your 
office must go through this room, as I understand, to get to 
your office?-A. Yes; people to enter the office that I occupy 
go through that room. 

Q. But it belongs to the same suite that your office does?-A. 
Yes. 

Mr. Manager STERLING. That is all. 
l\Ir. WORTHINGTON. That is all. We rest again. 

· The PRESIDENT pro tempore. Is there anything further 
on the part of the managers? 

Mr. Manager CLAYTON. Mr. President, that concludes the 
cilse for the managers. 

The PRESIDE:NT pro tempore. The e-vidence is therefore 
concluded. 

l\fr. Manager CLAYTON. Now, l\Ir. President, I should like 
to have the Chair announce that the Witnesses may be dis­
charged. 

The PRESIDE1'""T pro tempore. All the witnesses summoned 
on either side are finally di charged. 

Mr. WORTHINGTON. May I ask, l\Ir. President, whether 
the Senate has adopted any rule in reference to tbe argument of 
this case? 

The PRESIDENT pro tempore. There has been no action 
taken by the Senate. The Chair will call attention to the 
fact--

Mr. ROOT. Mr. President, I ask that Rule XXI be read. 
The PRESIDENT pro ternpore. With the permission of the 

Senator who asks for the reading of the rule, the Ch.air will 
call attention to the fact that the Senator from Texas [Mr. 
JOHNSTON], who was sworn in this morning as a Senator, has 
not been sworn in for the purposes of this trial. The Chair is 
not informed as to whether it is the desire of the Senator to b~ 
now sworn in. 

Mr. CULBERSON. Mr. President, my colleague [l\::tr. JoB'.N­
STON] is not now in the Senate. I believe it is his desire, in­
asmuch as he has b~en unable to hear the testimony in the 
case, not to be sworn in as a Member of the Senate sitting in tho · 
jmpeachment proceedings. 

The PRESIDENT pro tempore. The Chair thought it was 
proper that he should call attention to the fact. That direction 
will be gi'ren, unless there is some other suggestion made in 
regard to it. The rule suggested by the Senator from New York 
will he read. 

The Secretary read Rule XXI from the " Rules of Procedure 
and Practice in the Senate when Sitting on the trial of im­
peachment ," as follows: 

XXI. The case1 on each side, shall be opened by one t;>erson. The 
final argument on the menits may be made by two· persons on each side 
(unless otherwise ordered by the Senate, upon application for that pur­
pose), and tb.e ~rgumefit shall be Opened and closed on the part of the 
House of Represento.ti'1eS. 

l\:Ir. WORTIDNGTON. I will say, 1\fr. President, so far as 
we are concerned, we are satisfied to proceed under that rule. 

Mr. l\fanager CLAYTON. l\fr. President, I have conferred 
with my associate, and, if my recollection is correct, I belieT"e 
that that t'Ule has not been udhel'ed to. I know, as the present 
occupant of the chair will bea.1' witness, that the rule was re­
laxed in the last case of this kind before the Sen::i.te. It is my 
recollection also, Mr. President, that it has not been enforced 
in other cases. I beliete that in the Belknap case three man­
agers were allowed to participate in the final argument. Of 
course, this is a matter that addresses itself to the sound dis­
cretion of the Senate. 

Mr. President, I desire to say, on behalf of the managers, 
that they are of the opinion th.ey occupy a position before the 
Senate in this case somewhat different from that of employed 
counsel. The Chair is doubtless familiar with that view, it hav­
ing been heretofore taken by managers in the discussion of ques· 
tions similar to this and other questions in the trfal of impeach­
ment cases. 

The managers come here not voluntal'ily nor for any reward, 
however honorable it may be to engage in the practice of the 
noble profession of the law for the honorarium. We have come 
here, M:r. President, in pm'Suance of one of the most solemn, 
and I may say disagreeable, duties that falls to the lot of a Rep­
resentative. We come imbued with that sense of duty, and we 
believe that we owe it to the correct exposition of this case 
before the Senate in the final argument that that rule be not 
enforced. 

It will readily occur to the Senate that there has been one 
speech already made in behalf of the respondent. The respond­
ent himself has occupied, I believe, on yesterday, something like 
four hours in presenting his side of this case to the Senate. To­
day he has also occupied, I believe, as much as two hours, or 
three perhaps, as my associate suggests, in putting his side ot 
his controversy before the Senate. 

l\.tr. President, this case is different, of course, from all other 
cases. The issues of law and fact in this case, I think, are in 
many essential features different from any other impeachment 
ca~e that has heretofore engaged the attention of the Senate. 
The counsel for the respondent said that there was more than 
one case; that all these different articles involved different 
cases. In some sort that is true. It involves the necessity of a 
full and comprehensive review of the law of impeachment; it 
involves the full and comprehensive review and analysis of the 
testimony as applicable to the law which the Senate will find to 
obtain in this case. 

Therefore, l\Ir. President, we think that in view of the fact 
that counsel for the respondent will be accorded as much time 

· in the presentation of their defense as will be accorded to the 
managers, of course it is but trite to say that that is right. In 
view of the fact that the managers are of opinion that this 
rule should be relaxed, and in view of the other facts that I 
have suggested to the Senate, the managers on the part of the 
House would prefer that they be accorded the privilege which 
heretofore has been accorded managers, to divide the time which 
may be allotted to them amongst them as they may see fit to 
distribute it. 

There is nothing unusual in this request, and I think tlle 
circumstances of the case warrant the managers· in asking of 
the Senate the relaxation of that rule to the extent of whatever 
time may be accorded to us and that it may be di\ided as we 
see fit. 

Further, Mr. President, while I am on my feet I desire to 
ay that the suggestion has been made as to the limitation of 

time. A limitation of time, l\Ir. President, was neter imposed 
upon the managers except in one case, so far as I now recollect, 
and that was in the case of Swayne. The Chair will rememlYer 
that that impeachment trial was brought ton. conclusion at almost 
the very close of the short se sion of the Congres · ; it was ter­
minated in the latter part of the month of February according 
to my recollection. The Congress itself expired immediately 
on the 4th of March thereafter. There is, I am illforrned, Mr. 
President, not such a condition existing now. Of course we 
know that this is not yet quite the middle of January, and I 
am in.formed that the business of the Senate is not so urgent at 
this time but that a reasonable latitude may be giT"en for the 
discussion of this case. In fact, l\Ir. President, I h~rre been 
told that the Senate is waiting for appropriation bills to comff 
from the House. I do not know but that there may be other 
matters tlln.t some individual Senators may want to urge upon 
the attention of the Senate; but certainly it is true that neith.er 
in the point of limitation as to the time of the remainder of the 
session nor in the attitude of the public business before the 
Senate is it necessary to eu{e>rce a time limitation, as was dono· 
in the Swayne case. 
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Therefore I submit what I ha-rn said as the \iews of the 
managers in respect to these two propositions, and I may 
assure the Senate, if such assurance be necessary, and standing 
in my responsible place, and with a public duty imposed upon 
me by the popular branch of our National Legislature, that the 
managers will not abuse whateYer indulgence or whatever 
latitude the Senate may allow. We will not abuse the patience 
of the Senate. The manager will conduct such an argument 
as they feel in duty bound to make to discharge an unsought-for 
and painful public duty. 

The PRESIDENT pro tempore. What is the p1easure of the 
Senate? 

l\Ir. CLARK of Wyoming. I moye that the doors of the Sen­
ate be clo ed for deliberation. 

The motion was agreed to. The managers on the part of the 
Hou ·e, the respondent, and his counsel withdrew. The galleries 
llnving been cleared, the Senate proceeded to deliberate with 
closed doors. After 40 minutes the doors were reopened. 

l\Ir. GALLINGER. Mr. President, I Ihoye that the Senate 
sitting as a Court of Impeachment adjourn. 

The motion was agreed to. 
l\lr. GALLINGER. I move that the Senate adjourn. 
The motion was agreed to; and (at 6 o'clock and 2:5 minutes 

p. m.) the Senate adjourned until to-morrow, Wednesday, Jan­
uary 8, 1D13, at 12 o'clock meridian. 

HOUSE OF REPRESENTATIVES. 
TuEsnAY, Janitary 7, 1913. 

The House met at 12 o'clock noon. 
The Chaplain, Rev. Henry N. Couden, D. D., offered the fol-

lowing prayer: .. 
Incline Thine ear, O God our Father, and hear our petition. 

Deliver us, we pray Thee, from the consuming fire of selfish­
nes , the root of all evil, since it checks the growth of the soul, 
blights the love of the home, corrodes society, and despoils the 
State or Nation, that we may go about our Father's business 
in the spirit of altruism illustrated in the Sermon on the l\Iount 
and fulfilled in the incomparable life and character of the 
l\Ia ter. Amen. 

The Journal of the proceedings of yesterday was read and 
appro-ved. 

SPEECH OF PRESIDE T TAFT. 

l\Ir. BROWNING. l\Ir. Speaker, I ask unanimous consent to 
print in the RECORD a speech delivered by the President of the 
United States in New York City last Saturday ernniug, January 
4, 1913, at the Waldorf-Astoria Hotel. 

The SPEAKER. The gentleman frorn New Jersey asks unani­
mous consent to print in the RECORD a speech deli"vered by the 
President of the United State last Saturday eyening in New 
York City. Is there objection? 

There was no objection. 
The speech is as follows : 
l\Ir. Chairman, l\Ir. Toastmaster, and my fellow Repub­

licans: In so far as this banquet savors of personal compliment 
to me and takes on the aspect of my funeral obsequies after 
the late defeat, I accept the honor with pleasure, and take part 
in the proceedings with the interest and enthusiasm of one most 
deeply concerned. It is not usual for the deceased to girn -very 
full expression to his feelings at the wake, but I remember that 
in one of Boucicault's Irish dramas the corpse was sufficiently 
revived to partake of the liquid refreshment and became the 
chief participant in tlle festivities. A few opening remarks 
dh'ected to the character of the deceased and the manner of 
his taking off may not, therefore, be inappropriate. 

l\Ir. Bryan said in the course of the campaign that I had been 
elected to the Presidency by a large majority and would be 
relegated to pri>ate life by a unanimous >ote. When I read 
what he said I thought he was as poetic and as unreliable in 
his prophecies as usual; but, in h·uth, nothing but Vermont 
aud Utah prevented a literal fulfillment of his forecast, and he 
was nearer than ever before in his life to a fact. 

I think I haYe separated myself sufficiently from the humilia­
tion of defeat to be able to look upon the history of my adminis­
tration with calmness and clearness of vision, affected only 
by the fact that I was one of the principal actors, and natu­
rally inclined to giYe the best color to e>erything which I did 
or attempted to do. I entered office under certain obligations 
laid down in a national platform, and I attempted as well as I 
could to carry them out as I understood them. They could 
.only be carried out by legislation to be enacted by the two 
Houses of Congress, and therefore it became essential for me 
to associate myself as intimately as possible with the leaders 
of both Houses ·and the majority that controlled each. The 

leaders of both Houses were Republicans, orthodox, old-time 
Republicans, men who, justly or unjustly, were called reac­
tionaries, and I secured from them an earnest cooperation that 
led to the enactment of a number of Yaluable statutes. In 
doing so, however, I was brought into opposition to a faction of 
the Republican Party that had become insurgent and declined 
to follow the leadership of the dominant majority. 

As this faction had supported me for the nomination and 
some of the older leaders had opposed me, it was charged r 
hau in some way betrayed the insurgents, had forfeited the 
right to their support, and had surrendered to the reoouJar 
Republican organization, and had myself become a reactio~ary. 
It is difficult for me now, as I look back, to see how I could 
have pursueu a different course, for except in this way I could 
not ham secured the legislation which had been promised. 

PAYNE TA.RIFF WAS REVISIO~ DOWNWAllD. 

The new tariff law was bitterly criticized, but it was, never­
theless, a revision downward. It has been one of the most useful 
laws possible in its many provisions, creating a Court of Cus­
toms Appeals, giving us an opportunity for a new tariff com­
mission, giving us free trade with the Philipp_ines, providing a 
maximum and minimum clause, and imposing the best form of 
income tax-the corporation tax. But for its enactment the 
deficit of $58,000,000 which stared me in the face when I came 
into office would have been repeated. and increased each suc­
ceeding year, and we would have had to resort to bond issues to 
meet the ordinary running expenses of the Government. Then, 
by the same agency of the regular Republican majorities, we 
passed a law which for the first time gave to the Interstate 
Commerce Commission adequate control of the railroads. 

We created a Commerce Court, which, in the interest of tlle 
dispatch of business, reduced the time of the remedy of ship­
pers against offending railroad companies from two yea rs to 
six months. We established the postal savings bank, whicll has 
greatly inured to the thrift of that part of the Nation which 
needs to be taught thrift and requires the incentive of a Gov­
ernment guaranty. 

We passed the con ervation bill, which enabled us to with­
draw all the lands that needed further legislation for tlleir 
proper disposition in the interest of preserving tlle national 
resot~rces for public use. We passed the "white-slave" act, 
the mterstate-commerce employers' liability act. the Mining 
Bureau bill, and the Children's Bureau bill. We passed the reci­
procity agreement with Canada, which produced free trade in 
natural products between Canada and this country, and which, 
while it would not have greatly affected farm product price , 
would have steadied them and g1·eatly increased business be­
tween ourselves and Canada. 

On the Executive side, we made treaties of unirnrsal arbitra­
tion with England and France. We pushed the trust prosecu­
tions as they had nernr been pushed before, and we haye thus 
in a quiet way prepared a solution of the trust question. We 
organized an Economy and Efficiency Commission, which has been 
engaged in pointing out possible consolidations, the correlntion 
of the business of the bureaus, and the introduction of efficient 
means of business, resulting in an annual saving of many mil­
lions; secured, through the action of the Supreme Court, great 
expedition in equity procedure, and we haYe recommended to 
Congress the conferring of the same authority on the court in 
reference to the proceedings at common law. We haYe enforced 
restrictions against rebates and the general fraudulent use of 
the mails with a rigor and success that has never before been 
equaled in the history of the Department of Justice. We bnve 
kept down the expenses of the Government, so that insteau of 
increasing annually, as they had in recent years, at the rate of 
$30,000,000 or $40,000,000 a year, they ha>e been reduced from 
year to year until within a few month , when the new basis of 
pension allotments increased the appropriations. 

FROM PANIC SHADOW TO REAL PROSPEB.ITY. 

There has been no scandal connected with the administration. 
By <.,ur intervention in South and Central America we have con­
tributed to the peace of the world in ending revolutions and 
preventing wars, and we have carried the work of the Panama 
Canal construction to a point so near completion that the first 
vessel may proceed on the bosom of the broad ship canal from 
the Atlantic to the Pacific in October of this year, on the four 
hundredth anniversary of the day Balboa discoYered the Pacific. 

Finally, although we entered office in the shadow of a recent 
panic, during the four years of this administration business has 
reviyed, confidence has returned, widespread prosperity is at 
hand, ·the demand for labor is greater than ever, arn:l the stand­
ard of wages for all classes of labor is higher than eyer before 
in our history. 

Now, under these conditions, what was it that impelled rny 
progress as a candidate, r..nd what \Yas the political disease of 



1913. CONGRESSIONAL RECORD-HOUSE. ill73 

which I died? I am hopeful that when historians conduct their 
post-mortems it may be found that my demise was due to cir­
cumstances over which I had no great control, and to a political 
cataclysm which I could ha:-dly. have anticipated or avoided; 
but whether this be true or not, even friendly critics are able 
to point out personal reasons why it was that, though I went in, , 
I also ' ·ent out, with large majorities. . 

It has been charged against :.ne that I am an aristocrat, and 
that I have no sympathy with the common peop!e, and I have 
no doubt that this impression has gone abroad and ha.s settled 
deep in the minds of many people. Now, I do not think it is 
true. I think I am as sympathetic v.ith the common people, as 
earnestly desirous of their happiness, [l_s anxions .to see 1:113-t .they 
have justice accorded them, and that they enJOY their rights 
under the law and Constitution as fully and completely as any 
one. I belieTe most profoundly that popular government is the 
best government that we can have, and I am greatly concerned 
that it shall continue and be successful in giving to the people 
at Jarge the best measure of individual liberty on the one hand 
and the greatest practical efficiency in government on the other. 
It may be that in my earnest desire to make overnment ef­
ficient I have not always explained that ! believe that to make 
government efficient is to work directly in the interest of the 
oommon people. 

.My administration has c.ome .and gone in ~ pe~i~ of ~nrest 
and agitation for something mtangible which it is difficult 
definitely to describe. We have lived during the last four. ye.a.rs, 
and are living no;v, in an atmosphere of stre~uous denm.1ciatH~ns 
of certain evils and loud aspirations for an ideal state ID which 
the common people are to become happier, the poor and the 
oppressed are to acquire property and cease suffering, and much 
or all of the change is to be accomplished through the agency 
of the Government. 

The ::i.ccumulations of swollen fortunes during the two dec­
ades preceding, and many of them by an improper m.eans-­
that is, by a violation of the antitrtIBt law o.r the antireba~J 
law-aroused a feeling of just indignation and set the tune to 
public addresses. The notes of denunciation of the malefactors 
of wealth on the one hand and of promises of rectifying such 
inequalities by governmental means and increasing the equality 
of opportunity among the poor rang pleasantly in the ears of 
the people. Tt.-;r .made for the popularity of those who pro­
duced the sweet tones, assuring better conditions and a comp~ete 
social reform, all by means of elections and governmental action. 

MANY SOCIAL WORKERS MISLED BY ENTHUSIASM. 

Then, too, in the material improvement, in the larger amount 
of wealth devoted now to education and philanthropy, there has 
been aroused a most commendable interest in the poor and the 
suffering. By university settlements and by other means the 
observation of many well-to-do people is focused on the poor 
and suffering and the supposed causes which produce poverty, 
:md so intensely enthusiastic do social workers become that they 
lose their sense of proportion as to the relative number of 
the poor whom they are laboring for and forget altogether the 
interest of those who are not dependents and yet who make up 
a great majority of the common people. 

The public has not been content to estimate and weigh the 
things done at their face value, but has accepted the hostile 
statements that the good things which were done were done 
either with an improper motive or because I could not help it, 
or were really done by somebody else, and that, on the whole, I 
was unfriendly to the people, a reactionary in spirit, opposed 
to all reforms leading to the amelioration of the inequalities and 
sufferings of the oppressed and poor in society. 

TIME UAY El\LIGHTE~ PUBLIC TO REAL FACTS. 

I am not complaining of this situation. I am hopeful that 
as time rolls by the facts may disclose themselves and may 
lead people to believe that more real reform has been accom­
pli hed in my administration than will ever flow from an at­
tempt to put into practical operation the promises which have 
been made to the people in recent party platforms and on the 
stump of n regeneration of society through the instrumentality 
of government, the making of the rich moderately poor and of 
the poor moderately rich, and an elimination by statute of all 
sin, injustice, poverty, and suffering from our country and com­
munity. 

Time usual1y brings about nn opportunity for retRliation, but 
i.f 3·ou aTe a sh·ong man, of good sense, you feel it beneath you 
when the opportunity comes to exercise it. This personal feel­
ing against me on the part of a number of Senators and Repre­
seutath-es and other member of the party doubtless operates 
with them as a s11bstantial cause for continued dissension. It 
gratifies me to feel that my going out of office and public life 
will remo-re this cause, will end the" Taftphobia." that has gov­
erned the action of some in influential positions, and will tend 

to end these divisions that have been caused by personal reasons 
rather than on principle. 

REPUBLICAN PARTY IS STILL A FORCE FOR GOOD. 

But I have consumed too much time in discussing my per­
sonal relations to the late campaign. The chief purpose of this 
ban<iuet was not to honor me or to soothe my injured pride. It 
was to show to the country that the Republican Party is still 
a force in this country for good, and that it is the duty o:t those 
who believe this to give a reason for the :faith that I in them. 

We were beaten in the last election. We ran third in the 
race. Why is it that we gather here with so much spirit and 
with so little o:f the disappointment and humiliation supposed to 
accompany political disaster! Is it not that in spite of the 
defeat recorded at the election in November we were still nc­
torious in saving our country from an administration whose 
policy involved the sapping of the foundations of the democratic, 
constitutiorol, representative government, whose appeals to the 
people were calculated to arouse class hatred that has hereto­
foi'e been the ruin of popular government, a.nd whose contempt 
for the limitations of constitutional law and the guaranties of 
civil liberty promised chaos and anarchy in a country that has 
until this time been the model of individual freedom and 
effective popular government? 

The result of the Chicago convention was a triumph for the 
permanence of Republican institutions, the impo1-tance of which 
can not be exaggerated, and I wish to emphasize this, in order 
that it may be known that we meet in no spirit of despair, but 
rather to rejoice in a victory for law and order and the institu­
tion handed down to us by our fathers. 

It is true that we were defeated at the polls by om· .old-time 
opponent, the Democratic Party. It is true that they are now 
going to work out again the problem of eating your cake and 
ha. ving it, too, by showing how it is possible to change from a 
system of protection for manufactured industries to one of a. 
tariff for revenue only without affecting the industries to their 
detri.ment and without halting production or lowering wages. 
It is true that we are to witness an attempt to satisfy the 
crying need for a new banking and currency system by a plan 
which is to embody as many as possible of the features of the 
Aldrich Monetary Commission plan, disguised as much as may 
be so as to permit denial of any resemblance. It is true that 
we are to witness a change of officeholders from Republicans to 
Democrats, and we are to see how economical the new adminis­
tration is to be, as compared with the old. 

We have been through this before. It may be that this ti.me 
they can do what they have not succeeded in doing heretofore, 
and if so, and they can maintain the prosperity of the country 
at its present record level, then we can be Americans before we 
a1·e Republicans and rejoice at their success. If they can vin­
C!.icate their claim that they will reduce the cost of living to a 
moderate point by reducing the tariff, then they will be entitled 
to point to this as an achievement fulfilling their promise and 
vindicating their policy. 

If this was all there was to the situa.tion I doubt if we would 
have this dinner-I doubt if we would be here in such great 
numbers-because this recurrence of the traditional action and 
reaction between the two old parties in respect to economic 
policies is not one so exceptional as to call for noteworthy cele­
bration. 

VOTED FOR WILSON TO DEFEAT COL. ROOSEVELT. 

The fact that brings us here is that in the late election there 
were 3,500,000 voters-rui irreducible minimum of the Republi­
can Party-who were determined to remain a force in the com­
munity, to prevent any constitutional amendment and legisl~­
tion of a revolutionary program announced by the so-called 
Progressive Party. Added to that 3,500,000 we may perhaps 
count another 1,000,000 electors who will stand by lIB with 
even more fervor, because they were Republicans sympathizing 
with the Republican candidate and platform but voted for Mr. 
Wilson to avert the danger of Mr. Roosevelt's election. The 
importance of retaining these 4,500,000 voters as a concrete 
force for the sustaining of our democratic, representative, con­
stitutional government is the chief purpose which calls us here. 

It has already been pointed out that there is a spiI'it of nn· 
rest among the people, and that this spirit i.s what has brought 
about the division of the Republican Party into the present 
Republican Party and the Progressive Party. 

We are told that the spirit of unrest demands progressive 
measures that shall bring the people more directly into the 
operation of their own Government; that shall emancipate the 
poor from the burden of poverty; that shall introduce social 
justice, relieve oppression, -banish dlsho.nest methods from busi­
ness, and establish a society founded on altruism and the 
highest Christian principles of morality. We enthusiastically 
·approve and adopt all these ideals of society, in which every 

' 
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member is to be prompted by lo\e and charity for his fellow 
men; in which there is to be no suffering or poverty, because 
they are to be relieved through the just and generous conduct 
of those who have toward those who have not. 

But what we contend is that in the progress toward such 
higher ide~ls, toward a society go'rerned by purer ethics than 
those which have obtained, we shall ·wt throw away the limita­
tions of law and the principles of government, which have bee!.l 
attained after thousands of years of struggle, which constitut~ 
an assurance to each individual in the community against all 
iu\asio. by other people, whether re.any or few, of his life, his 
liberty, bis right of property, his right of freedom of religion, 
bis right of free labor, bis right of free contract, and his right 
to pursue happiness in his own way, subject only to the liinita­
tions that he yield the same right to others. 

J:.A!\:GER IN U:!\RESTRICTED RULE OF THE l\IAJORITY. 

What is there in present conditions that the Progressive 
Party presents which can lead us to suppose that human nature 
has so changed that no restraint is necessary in all society to 
prevent one man from oppressing another, or to prevent a ma­
jority of us from oppressing an individual or a minority? 
What is it that constitutional limitations are for in popular 
goyernment? A popular government is a government by the 
people-that is, by a majority of the people-who under the 
law are ghen the right to exercise the electoral franchise; ancl. 
constitutional limitations are imposed to prevent the misuse of. 
the power of the majority, so that the individual or the minor­
ity may not suffer injustice through the action of the majority. 

Where is the security in the present society that the ma­
jority may not from time to time do injustice to the minority 
and to the individual? 

It is said tllat we mistrust the people if we assume that the 
majority \Nill e-ver do an injustice. In other words, the conten­
tion is that the vote of the majority is always right. Well, as 
the majority in passing upon a given question determines some­
times one way and sometimes another, in which case is it right? 

If the wisdom of our fathers ~nd of the long line of able men 
who have fought for popular government has led to the intro· 
duction into eYery scheme of government of restraints to pre­
vent injustice by the majority to the minority or an individual, 
what is there that has happened in recent years to make us feel 
that a change has come oyer the character of majorities, so 
that they may not exercise the tyranny that they have exer­
cised in the past, and in respect of which they have been re­
strained by constitutional limitation? How are the inequalities 
of society to be wiped out? How is government to insure hap­
piness to the individual? Is it by equal distribution of prop­
erty? Is it by taking from one man that which is his and giving 
it to another who has not earned it? I submit that this is the 
ultimate result of a thorough analysis of all the theories ad­
Yanced by the Progresstve Party. 

PROGRESSIVE APPEALS MADE TO DISCONTENTED." 

As one profound political economist said, such schemes usually 
can be reduced to a combination by A and B to take from C 
that which is his and confer it on D. A and B do not combine 
and confer on D what A and B can, but only what C owns. 
When A and B are anxious to divide what they have and give 
it to D instead of diriding what C has and giving it to D, we 
shall reach an era in human history when some of the theories 
adyanced by the Progressives will work in practice. l\Ieantime 
we must proceed on the theory that A and B are still moved 
by a desire to keep to themselves what is theirs, and to have 
the adyantage and happiness that may proceed from the owner­
ship of the property they have acquired. 

Is there anything in the appeals which are made by the 
orators for the Progressive Party that leads one to think that 
they regard their audience moved by a self-sacrificing spirit to 
give up what they have to be distributed to others less fortu­
nate? On the contrary, are not all the appeals which are 
made based on the theory that the people addressed will be 
moyed to adopt the reforms advocated by which they themselves 
will be improYed in circumstance and somebody else will lose 
what is his? 

It was urged in fayor of the reciprocity agreement that tt 
would reduce the cust of living by having free trade in natural 
products between Canada and the United States. I did not 
subscribe to that argument, because I did not believe that it 
would do other than make a larger reservoir, and thus steady 
prices and prevent a further increase in the cost of living. But 
the argument advanced by our Progressive brothers against the 
Republican candidate with the farmers was that be had favored 
reciprocity with the idea of reducing the prices at which the 
farmers sold their products. Did farmers rush forward to sup­
port that candidate because of the benefit which it was said 
would be conferred UIJOQ their Jess fortunate fellow men? Was 

not every argument advanced in the last campaign to induce the 
votes of those who heard the argument on the ground that those 
who heard would be better circumstanced financially if they 
adopted . the t:keory which was being presented? 

In other words, did not the whole campaign illustrate in this 
· respect the very opposite condition from that of a society in 
which men are moved in their Yotes and governmental action by 
altruistic and not by selfish motives? And is not the whole 
program of the Progressive Party a program which in its 
ultimate result intends the taking from the successful and con­
ferring on the unsuccessful that which the successful haYe 
earned? 

If an that it means is that those who have made their money 
unlawfully or improperly shall be called upon to disgorge it, no 
one would object to the proposition, however difficult it might 
be to work out the theory, but when it is considered that such 
theories can be satisfied only by taking all the property there 
is and putting it in a common pot and distributing it about 
without regard to the prudential virtues we are able to see the 
destruction that will come to modern progress by puttino- any 
such theories into effect. 

0 

The great and tremendous adrnntage -of the right of property 
is that it furnishes a motive for man to exercise indush·y and 
self-restraint, and the more he improves the general prosperity 
of the community in which he liYes and so the more he helps 
his fellows. He gives them an opportunity to labor and to save 
and thus to increase the general accumulation of capital, its 
general use and its general product, and with the increase in the 
general product the opportunity for better material living 
grows, and with the opportunity for better material living tlle 
opportunity for better spiritual living comes. The moment that 
by destroying the right of property you take away the motive 
for ac~umnlatiou. the motive for acquisition, the motive for in­
dustry and self-restraint, you take away the impulse which 
has made tile world what it is. That is what the history of 
civilization has shown. No other tileory has worked out and 
bas demonstrated its usefulness. · 

POOR ARE GETTING POORER WHILE TIICHES GROW. 

·we have gone on improv.ing the material and spiritual wel­
fare. The per capita of wealth in this country bas incrensed 
most largely, the poor are not getting poorer, though the rich 
may be getting richer, but there has been a general improvement 
all along the 1ine. We have been developing in individuals 
greater interest in their fellow men. 

We have been cultivating the charitable impulses, forming 
associations for the intelligent application of charity, associa­
tions for the relief of the distressed, and all these movements 
should receive the highest encouragement from every lover of 
his kind, but to assume from these movements that business 
and governmental reforms can be based on a theory tlrn t the 
majority of men will be governed by alh·uistic and not by selfish 
consideration, 'Yith a view to supporting themselves and their 
families, and to increasing their possessions, is to fly in the face 
of the commonest and most clearly accepted fact. 

We have been \ery prosperous in this country, and Ycry 
happy, and really Yery free from oppression, in the sense of 
the deprimtion of our liberty or of our property, and so clear 
and easy has the assumption and retention of our constitutional 
rights been that we have failed to realize the struggles that 
were essential in the past to establish those rights and secure 
them beyond viola ti on. 

In other words, we have had so little occasion to assert in 
formal suit tile constitutional limitations to preserYe to us that 
which our forefathers intended to secure by the Constitution 
that we do not realize that all our rights are dependent on tilat 
very instrument, and that the minute you repeal or modify it 
that minute you become subject to the danger of a tyranny 
either of an individual or a majority. 

These rights, secured by constitutional limitation, when chal­
lenged or violated, are to be vindicated through the courts, but 
under the system which our Progressive friends propose, the 
limitations themselves are to be subjected to the abolishing 
power of a referendum; and when they are embodied and en­
forced in a judgment of a court they may still be lost by a 
referendum of the judgment to the populace in an election to 
determine whether the court's decision is right. 

Thus it is easily seen that under the Progressive program 
the whole machinery that has been so carefully built up by the 
older statesmen of this country and of England to save to tlle 
individual and to the minority freedom, equality before the law, 
the right of propel·ty, and the right to pursue happiness is to be 
taken apart and thrown into a junk heap, and the preservn tion 
of such rights or privileges, if you choose to call them such, is 
to be left to the charitable impulses of a beneYolent adminis­
trator. 
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No one at nil famiiiar with the principles of free gcrvernment 

and the tendency of erring and power-loving human nature 
would be content to have his liberty or his right of property or 
his right to 1rnrsue happiness dependent upon the benernlence 
of anyone. 

The Republican P::irty stands for protection to the Nation's 
industries, for the retention of the Philippines and the enlight­
enment of the Filipinos, for widespread education, for those 
election laws which giye the people the best opportunity to ex­
press their preference, for all really practical measures which 
look through the aid of the Goyernment to the relief of the 
oppressed, but abo\e alt it stands .for the preser-rntion of the 
pillars of povular government; it stan~ for the maintenance 
of the rights of all, for the greatest · good to the greatest 
number, and it belieyes that those ends are attainable through 
.the control of tlle majority properly limited by fundamental 
law.· 

OPPOSES AXY SACRIFICE OF PARTY PRINCIPLES. 

· :Kow, it has been suggested that the Republican Party can 
unite again with many of the Progressive Party if only a dif­
ferent rule can be put into force through the convention or the 
national committee by which the reduction of southern repre­
sentation could be secured and a fairer method of selecting 
the candidate for President by the Republican Party could be 
bad. 

I ha\e not any objection to any method which shall be fair. 
That is not a reason for joining or giving up the party. It is 
the principles that the party advocates that should control one 
in its support. It is not that the Republican Party is desirous 
of holding office or power, though neither is to be despised, but 
it is that in this crisis we feel that we have the means of 
preventing the country from taking a step which, if taken, will 
precipitate us into go•ernmental chaos, will set the country on 
a chimerical chase for an ideal that is impossible to realize, 
and that in this chase the country will lose the inestimable 
benefits of a permanent popular government that we have 
developed after a thousand years of struggle and haye created, 
maintained, and preserved inviolate for 125 years of national 
liberty. We are not bitter; we are not cast down; we are not 
\engeful. 

If the people of the United States can stand a Democratic 
administration for one or two or even more terms, we shall 
certainly not object to their capacity for endurance in this 
regard; but what we wish to assure ourselves of is that neither 
through Democratic radicalism nor thl'Ough ·the Progressive 
radicalism shall the pillars of our noble state be pulled down 
and the real cause of the people be sacrificed to dreams of 
demagogues and theorists. 

Let us buckle on our armor again for the battle for humanity 
and the common people that ·must be fought. 

Let us invite those Republicans who left us under an impulse 
that calmer consideration shows to have been unwise to return 
and stand again shoulder to shoulder with us in this critical 
time in our country's history. 

Let us invite from the ranks of our opponents the nemo­
cra ts-the many who love the Constitution and the blessings 
it has conferred on our people-to unite with us in its de­
fense. It must be a campaign of education among the common 
people against the poison of class hatred, the fanaticism of 
unbalanced enthusiasts, the sophistry of demagogic promises, 
and the wiles of false friends of humanity, 

REP.RINT OF POST OFFICE BILL. 

Ur. l\IOON of Tennessee. l\fr. Speaker, I ask unanimous 
consent for a reprint of the bill H. R. 27148, a bill making ap­
propriations for the service of the ·Post Office Department for 
the fiscal year ending June 30, 1914, and for other purposes. 

The SPEAKER. The gentleman from Tennessee [Mr. MooN] 
asks unanimous consent for a reprint of the Post Office ap-
propriation bill. -

~1r. l\fAP."'N. Mr. Spe~ker, I think the gentleman in conver­
sation with me expressed the desire to have a reprint of the 
bill corrected, and as he has stated it it would not be a mere 
reprint. 

The SPEAKER. The gentleman from Tennessee desires a 
reprint to conform to the facts and figures. Is there objection? 

There was no objection. 
WITHDRAW AL OF PAPERS. 

. l\!r. BOOHER, hy unanimous consent, was grautecl leave to 
withdraw from the files of the House, without leavinO' copies 
the pnpers in th~ case of Daniel O'C9nnor (H. n. 12735), Sixty: 
first Congress, no atlYerse report having been made thereon. 

INDIAN _j,_PPROPRIATION BILL. 

l\Ir. STEPHEXS of Texas. l\lr. Speaker, I moYe that the 
House resol Ye itself into the Committee of the Whole House 

XLIX--75 

on the state of the Driion for the further consideration of the 
bill H. R. 26874, the Indian appropriation bill. 

'I'he motion was agreed to. 
Accordingly the House resolrncl itself into the C-01nmittee of 

the Whole House on the state of the Union for the further con­
sideration of the bill H. R. 26874, with Mr. SAUNDERS in the 
chair. 

l\fr. STEPHENS of Texas. Ur. Chairman, w)len we ad­
journed on last Saturday I had made a point of order against 
an amendment offered by the gentleman from Montana [Mr. 
PRAY] .after the figures in line 16, page 16, to insert a new 
paragraph. Th~ appropriation was for $75,000, for the purpose 
of making certain surreys, whicll is not incorporated in the . 
bill. 

Mr. PRAY. Ur. Chairman, I would like to say a word on 
the point of order. · 

The CIIAIRl\IAN. Will the gentleman from Texas [Mr. 
STEPHENS] yield to the gentleman from liontana [l\fr. l>RAY]? 

l\fr. STEPHENS of Texas. For the purpose of discussing the 
point of order only? 

Mr. PRAY. Yes. 
l\fr. STEPHENS of Texas. I will yield to the gentleman for 

five minutes, Mr. Chairman. 
l\Ir. PRAY. I do not think it necessary for the gentleman to 

yield. I ask for recognition to discuss the point of order. 
The CHAIRMAN. . Does the gentleman from Montana [Ur. 

PRAY] desire. to address himself to the point of order? 
Mr. PRAY. I do. 
The CHA.IRMAJ.~. The gentleman is recognized. 
Ur. PRAY. 1\Ir. Chairman, this amendment is for the J)Ur­

nose of enabling the department to survey lantl on Indian reser­
vations in Montana, land on the Tongue RiYer or Northern 
Cheyenne Resenation, land within the Fort Belknap Indian 
Reservation, and for making a meander suney around Flathead 
Lake, so as to identify the lands embraced within the power­
site withdrawal of 100 linear feet around that lake back from 
the high-water mark for the year 1909, together with other sur­
\ey work on Indian reservations not provided for in the pent.ling 
bill. 

This amendment, Mr. Chairman, is based upon authority of 
existing law. The purpose of these surveys i.s to provide allot­
ments for the Indians. The authority for the sur\eys, antl con­
sequently for this appropriation, will be found in the general 
allotment act of February 8, 1887, which provides for the allot­
ment of lands in severalty to the Indians, and necessarily the 
surveys must be made before the allotments can be made. 

The CHAIRMAN. Let me ask the gentleman a question. I 
notice that a part of the amendment provides for surveying 
lands in the Tongue River and Northern Cheyenne Indian Ues­
ervations. 

Mr. PRAY. Yes. 
The CHAIR.MAN. Can the gentleman give the Chair the au­

thority for that particular work under existing law? 
Mr. PRAY. That is based, Mr. Chairman, as I regard it, 

upon the general allotment act which I have quoted and upon 
which the general appropriation in this bill is based. This 
amendment carries a specific appropriation for this work which 
is not intended to be provided for under the general item ; and 
the department has estimated for this appropriation and recom­
mended the performance of this work, and this amendment is 
in exact accord therewith; and, futthermore, it is authorized 
by the statute I ha\e cited, and is therefore supported by exist~ 
ing law. 

l\Ir. STEPHENS of Texas. Mr. Chairman, will the gentleman 
let me call his attention to this fact, that out of this general 
sum for the survey of lands a portion was used for the survey 
of lands on the Tongue River and the Northern Cheyenne 
River? And is the gentleman aware of the fact that for the 
completion of the survey of lands in the Flathead Lake Indian 
Reservation some $29,000 was expended last year out of the 
general appropriation? Is the gentleman a ware of that? The 
general appropriation is in this language : 

For the survey, resurvey, classification, :;tppraiscment, and allotment 
of lands in severalty under the provisions of the act of February 8, 
1887, entitled "An act to provide for the allotment of lands in severalty 
to Indians," and under any other · act or acts providing for the surve:v 
and'- allotment of lands in severalty to Indians; and for the survey 
and subdivision .of Indian reservations and lands to be allotted to In­
dians under authority of law, $200,000, to be repaid proportionately 
out of any Indian moneys held In trust or otherwise by the United 
States and available by law for such reimbursable purpose and to re­
main available until expended. 
· That last clause would fairly cover tlle purpose of the gen­

tleman's amendment. 
Mr. PRAY. I know it is true that up to the close of the 

fiscal year ending June 30, 1911, $29,000 was taken from Lie 
general fund for these surveys on Indian rc .. .:;enatious. But a 
much larger amo'unt is needed at the present time. Therefore 
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the 1lepart.IIIBnt -Officials _ha.ve asked f.or a -special appropriation ° 
of $70,000, ancl ilaT"e taken no 11ccount of .this work in their 
estimates for the general appropriation .this year. Under that 
..,.eneml item for .suneys they rusked for '$250,000, .and ou cut 
it down to 2-00,000. Yet I ha-ve the pol!fitb·e assurance of 
offi.Cials at the department that they will .be unable to use but 
Tery rittle, if any, JJOrtion of the general appropriation for these 
imvortant sune.ss, and tlley insist that these sm·veys should 
.he made at tile beginning of the next season.. 

Mr. STEPHENS of Texas. But we are appropriating in this 
bill '200,000, an.d tllere was a _part .of the .appro.priation last 
yeaT that wa.s not .used. .. 

J\Ir. PJJ..AY. I know about that. and also that you •did not 
· come within $50,000 of the general estimates, and I do know, 

further, that the d~partment "·m be unable to take any _portion 
uf the funds from that general appropriation for the ·rei:y nec_es-
sary purpose·set forth in this amendm~mt. · 

:Mr . .STEPEENS of Texas. · Jf they could hike $20,000 of last 
ye.ar, why can they not complete it thls year with :the appro­
priation? 

Mr. PRAY. They took that amount in 1!>11, but e-ven so, it 
was totally inadequate, and they can not do the work without 
a special appropriation. This amendment is 'bru;ed on existing 
Jaw upon llie act supporting th~ geuera1 appropriation. And 
furthermore, the provision included in the amendment in regard 
to sur-veys .on the .Flathead ReserTation is .based upon the act 
of a year ago, :which provides that an easement in and over 
all lands bordermg on or adjacent to Flathead Lake, which lie 
l>elow an elevation of 9 feet above the high-water mark of 
this lake for the _year 1909, sha11 be reserved for use in con­
nection with storage of water for irrigation or de-relopment of 
water power. All pateL.ts ii.ere.after issued under this Jaw 
must include such i·eserrntion. U is necessary to make .the sur-

ey to .fix the contour line. The Jaw .can not be compiled :with 
without a sm\e_y. The _estimate for this particular work is 
$25,000. 'This is 1ncluded in the 'Bool{ of Estimate , and .appears , 
'in the hearings. The other feature of the amendment _relates to 
survey on the Fort Belknap .Resenation-$25,000 is needed fOJ.' 
'tllis pur])o e. The recommendatien 'is noted 1n the 'hearings 
.and in the Book of Estimates. This surv~y is for allobnent pur­
poses and authority foT the appropriation will be found in .the 
general allotment act before alluded ,to. ·This .amendment, in 
my judgment, is not subjec.t to _a .POiJJ.t of order, 

~Ir. STEPHENS of Texas. They have :used, as I ham stated, 
$2D,OOO of the gen.era! IlJ.Jpro11r.i.ation last :vear for beginning this J 

smTey, and this year we .h.a-ve made an appropriation of $200,­
.000 for completing the sur ey. 

'l"his amendment of the gentleman from Montana is subject 1 

to a point of order for the .reason that it has not been estimated ' 
for, is not in the bilJ, and does not come 1egitimately before the 
committee at this time. It is new legislation. 

Mr. PRAY. Mr. Chairman, the gentleman sa.ss that this 
legislation has not been estimated for. He iloes not mean that. 

Mr. STEPHENS of Te.xas. I mean it is not in the bill. 
Mr. PRA-Y. The department -has estimated for it and has 

said that it is absolutely necessary that they should have the 
$7.5;000 recommended. Besides that. it is authorized :Qy the law 
carrying .the general .appropriation that :was inseTtecl at the be­
ginning of this bill. 

This is not the only item affecting Montana estimated for by 
.the department which does not ..appear in the bill The ·depart­
ment asked for .ru1 appropriation of $10,000 fo.r iniligent and 
homeless Indians, such as Chief Rocky Boy and 'his band of 
Chippewas and the poyerty-stricken Oree Indians who were 
under Ohief Little Bear. .This item does not appear in the blll, 
although there is great po"¥e.rty and distress among these In­
dians; m:td this sUIDe condition exists among the aged Indians 
on some of tlle reservations. Chouteau County, my ho.me councy, 
e~nded .$6,000 to take cnre of the Oree Indians dm·ing an 
epidemic of smallpox, and when 1 introduced a bill in the Six­
tieth Oongre for reimbursement the verdict was that .the lia­
bility of the Government "as .too .remote. In my humb1e judg­
ment the Government is and ou_g1lt to be liable for the support 
.of helpless Indians. They are the wards Df the Gcrrernmeut 
and entitled to belp under such .distressing circnmsbmees. 

.r.Illis amendment." meritorious -and .ought to prevail, but •t 
will doubUess meet th.e same 'fate as othe1· amendments th.at 
have been propesed for the purpose of ·nereasing approprlations. 
'Thls a:ppropTiation is necessary; it is ,p.ro_perly e tim.ated tfor 
and fully justified in the hearings, .and, .furthe1·more, it is :an­
tllorized .by the same law that supports the _geueral item on 
page :2 of -the pending bill. 

The CHAIRMAJ..~. The reference that has ·ueen .m.ade to -e.~­
isting Jaw is nTged in support of the amendment No intelligent 
raliu~ cnn be made on the . question in the absence of tbnt law, 
ancl tlle -Chair will therefore ask the gentleman from 1\fQntana . 

[Mi:. ..PRAY] to send the law to the tlesk, .and the Chair will 
reserve a Tuling on this point of order until ne _can Jook at the 
.lu.w whlch is relied upon. 

Mr. STEPIIENS of Tex.as. Shall we proceed wlth .the bill, 
Mr. Chairman·? 

The CHA.IRMA.No Yes. .The -Chair . tates that for tlJc time 
being we will proceea with the bill, and at a later opportunity 
the -Chair will malrn a rnling. . 

l.Ir_ STEPJIEYS of -Texas. Mr. Chairman, I a ·k unanimous 
consent that we pass oyer the item .far the present until we can 
ascertain the .authority. 

'The CHAIIl'.MA.1.~ 1Yithout objedion, that will be done. Tlle 
Clerk will .read. 

1\I.r.. STEENERSON. Mr. Chairman, a pal'liamentary in­
gu~y. 

:The CHAIRMAN. .The gentleman will state it. 
'Mr. STEE1'"ERSON. I would like to inquire what became of 

the amendment that .I offered on .Saturday? 
Mr . .MANN. l\fr. Chairman, the amendment offered by the 

gentleman from '.Minnesota on S.aturday was pas ·ea. ornr with­
out prejudice, with a point of order pending. I made the point 
of order, and after an exrunination of the statements in the 
RECORD of Saturday, I desire to withdraw the point of order. 

l\Ir. FOSTER. 'A1r. Chairman, I also ha'\"e a point of order 
pending, I think. 'The amendment is just as it was on Satur­
day, as I understand from the genUeman from lillnnesota. 

Mr. STEENERSON. Y.e ; it is pending. 
Mr. FOSTER. '.It occurs to me that this matter should be 

taken up in the re_guillr way by the Committee on In.dian Af­
fail's, to determine whether or not it is ad-visEtble to authorize 
this. And there is a question .as to the rlght of the Red Lake 
Indian· to ha-re an interest in this matter so th.at it occurred to 
me tll.at 1n -riew of all t'h-ose facts this matter ought not to .go 
into this 'bill. 

Mr. MANN. I .nnderstood th.at it was agreeable to the com-
mittee. Is .not that correct? 

Mr. STEPHENS Qf Texas. YeB. 
.Mr. STEE:\TERSO'.N. It was consiaei;ec1 in th-e committee. 
lli. STEPHEl~S of Texas. We fill -re made a fa voruble report 

on the amendmen,t. We had a special meeting of the committee 
and a.greed to this amendment; agreed that jt might be -offered 
on the floor. .It 'is not in the bill, but I desire to state to the 
gentJeman from Illinois ['.Mr. FosTEB] that the committee agreed 
to this amendment at a special meeting. 

.Ux. FOSTER. But the committee has ne-rer reported a bill 
on the subject .and placed in on fue calendar. 

Mr. .STEPHH ''S of Texas. It ha been the custom, l\fr . 
Db.airman, for a number of years that the committee could be 
authorized to offer, through its chairman, on the floor such 
amendments, and we ha-r.e followed that custom in this instance, 
for the reason that the data. were not before the committee at 
the time we reported the appropriation bill~ el ewe would illl-ve 
.reported it with the amendment of the gentleman fro.ru Minne­
sota Uir. -STEENERSON]. 

l\lr. ·FOSTER. It does ..seem to me that this amendment 
ought ..not to be put .on at this time, without giving opportunity 
for a study of this question. I .am not saying that this matter 
is not all right, but it does not occru· to ·me that it ought te go 
in here. 

l\Ir. STER.~ERSON. Will •the gentleman resene the point 
tmtil I can make a further -explanation? 

Mr. FOSTER. Yes. I have JlO abjection. 
JUr. MILLER. Mr. Chairman, before .my colleague [Mr. 

STEENERSON] makes his statement, I would like to call tile 
aiiention .of the gentleman from Illinois [Mr. FosTER] to the 
fact that this is the .onJ_y way to get any legislation through 
at this session of Congress. .It is :undotibt-edly Tight that under 
ordinary cil•ctunstanc.es a bill shou1d be introduced and pas£ed 
upon by the committee and reported to the House .and taken np 
b.Y itself, b·ut JIDc1er the present condition of things the gentle­
man from Illinoig knows, as e-rery one ..of us .know • that there 
will be no legislation -0n this subject at this session of Con­
gress-that is, this year-unless it is done by way of amend­
ment to this bill. .Now, this is not n. l.arge item. It is really 
.quite an insignificant item, but it is 'important to a large num­
'ber of Indians. Unless this survey can b.~ secured in th.is .bill 
it will not be secured at all. Unless this drainage surny can 
be made or authorized within a year, it is ·probable that it never 
-can be -mad.e for the welfare of fh.e ·e Indians. 

l\lr. FOSTER. 'V\..,.hy does th.e gentleman make tllat .state­
ment? 

l\fr. l\IILLER. The allotments may be made up there in that 
region before it can •ever _be reached, ..and if that ·houlcl be done 
the opportunity for a survey of this kind would -be largely 
remo¥ed. 



. 1913. CONGRESSIONAL RECORD-HOUSE . 

Mr. STEPHENS of Texas. This is reimbursable, and is an , 
unexpended balfillce of an appropriation for a smvey partly 
made. The time expired before they could complete the survey, 
and this provision is for the expenditure of the unexpended 
balance for the survey. 

The CHAIRMA.N. Is the point of order made against the 
amendment? 

l\Ir. S'l'EENERSON. hlr. Chairman, I desire to make a fur-
ther explanation. . 

l\Ir. FOSTER. I will bear the gentleman's explanation, and 
if it is satisfactory I may withdraw the point of order. 

Mr. STEENERSON. I can realize that the zeal of the gentle­
man from Illinois [Mr. FOSTER] requires him to consider this 
matter very carefully. I desire to say that it was presented 
to the committee at a special meeting and approved. Now, this 
reappropriation is part of an appropriation ma<le reimbursable 
out of the funds of the Indians, and then, in order ·to recoup the 
amount of the expenditure for a drainage survey, the price of 
the unsold lands originally contributed by the Red Lake In­
dians, being 1,500,000 acres, was raised 3 cents an acre. Eventu­
ally that will bring back into the Treasury mora than the sum· 
appropriated or expended for the drainage survey. We have 
appropriated $35,000 and have spent $30,000. The money was 
appropriated especially for a drainage survey, and this being 
money of the Indians, proposed to be expended for the banefit 
of the Indians, it seems to me that some consideration should 
be given to those who represent those Indians. It is simply a 
method of using the property of the Indians for their own bene­
fit, and it is not tenable to say that this money belongs to the 
United States. 

·I notice that several erroneous statements were made in the 
debate on this matter on Saturday. 1\Iy colleague from Minne­
sota [Mr. MILLER] in a colloquy admitted that this money, de­
rived from the increase in the price of the sale of the Indian 
lands, would belong to tha United States. Now, that is not 
correct, because the land was conveyed to the United States 
under the act of 1889 by the Indians in trust for the purpose of 
being disposed of, and when the price is increased the trustee 
does not get the benefit of the increased price, but it inures to 
the benefit of the cestui que trust. Therefore this money ulti­
mately belongs to the Red Lake Indians who furnished the 
3,000,000 acres to be put into the pot and sold to raise the com­
mon fund. The act which made the appropriation made it re­
imbursable, and I can not see why this item should not now be 
agreed to. I hope the gentleman from Illinois [1\Ir. FosTER] 
will withdraw his point ·of order, that he will . not insist upon it, 
because it is necessary to have this survey made this summer 
in order to make the allotment. I do not understand that it is 
the policy of the department to allot the agricultural lands on 
the Red Lake Reservation without first making this suney. 
That is the object of this item-to get a survey and to find out 
how much agricultural land there is available for allotments 
in severalty. 

It is the first step toward an allotment of Jands in severalty. 
.All the agricultural and timber lands on this reservation are 
now held in common. This has been asked for at three or four 
meetings, and it seems to me that in view of the fact that the 
Indians are unanimous, both factions of them, and in view of 
the fact that tile Representative in Congress from that district 
who has visited this reservation within the last 60 days and 
inquired into this matter, is strongly in fa\or of it, some con­
sideration ougllt to be given to the wishes of the Indians whose 
money we are appropriating, and to the statements of the Rep­
resentative from that district. I therefore hope that the O'entle-
man will withdraw his point of order. e 

While I am on my feet I desire to say that the record of the 
debate of last Saturday does not clearly show what the so-called 
Eleven Towns were sold for. 

To show what was realized from the Eleven Towns I will 
print the following statement from the Crookston Land Office: 

EL'EVEX TOWXS. 
~uring the several councils held by the Red Lake Chippewa Indians 

dur!ng the past summer, reference has been made by many of the older 
Indians to tlle matter of the sale of the "Eleven Towns" borderin . 
the west end of the present rese1·vation. It will be remembered tha1 
the purchase, price as agreed by . the Indians fo~· this _tract was 
$1,000,000. 'Ihe fact of the matter is that this consideration has been 
exceeded to the benefit of the Indians to the amount of $260 000 as 
shown by the following letter : · ' ' 

CROOKSTO~, Mr~rn., September 21, 1912. 
Hon. HALYOR STEEXERSO:-<, 

Crookston,, Minn,. 
DEAn Sr~: In complia.nce wit)l your request we submit the followin(7 

figures, wl11ch are a revision of our report to you unde1· date of March 
6, 1912, to and including this date: 
Area of Eleven '.fowns __________________________ acres 
Entered to date ________________________________ do--== 

Unentered land --------------------------------do ___ _ 

265,000 
262,000 

3,000 
=~___.:...__ 

rurchase price of land heretofore entered ______________ $1, 260, 000 
mount paid---------~------------------------------- 1,055,000 

Unpaid · balance ______ .:________________________________ 205, 000 

The unentered area ts subject to sale at the minimum price of $4 
per acre. 

Respectfully, A. P. TOUPIX, 
Re{Jistet·, Orooksto1i Laiia Offi.ce. 

It will be seen that these lands were sold for $260 000 more 
than the Indians had agreed to ta·ke for them unde; the Mc­
Laughlin agreem~nt. So it appears that these matters have 
been handled with skill by the department, and the Indians 
are perf.ectly. satisfied that they have been fairly and liberally 
treated m this matter. I appeal to the gentleman from Illinois 
[Mr. FosTEB] to allow this survey to be made. Otherwise the 
whole matter will be delayed for a year. 

Mr. FOSTER. l\Ir. Chairman, in my judgment it is not a 
good plan to !ake up a matter of this kind, involving a project 
of this magnitude, on an appropriation !Jill, llild I think the 
House probably has some reason to complain if amendrneuts 
are p~t on in some. other body and come back here for adoption 
by this House when we bave bad no opportunity to consider 
them. But as I am informed by the chairman of the committee, 
the gentleman from Texas [l\fr. STEPHENS], that this matter 
~as ~een fully considered in the committee and approved, and 
m view of the statement made by the gentleman from Minne­
sota [Mr. STEENERSON] who knows the situation, I feel that I 
am willing to take his word for this and the action of the com­
mittee, and I therefore withdraw the point of order. 

~fr. ~TEENERSON. Mr. Chairman, the gentleman from Illi­
nois withdraws the point of order. 

The CHAIRMAN. The gentleman from Illinois withdraws 
the point of order. The question is on the amendment offered 
by the gentleman from Minnesota. . . 

The amendment was' Hgreed to. ' ' 
~fr. FERRIS. Mr. Chairman, a parliamentary inquiry. 
The CHAIRMAN. The gentleman will state it. 
l\fr. FERRIS. I may b~ mistaken about it, but I do not recall 

that there was any disposition of the pending amendment of the 
gentleman from Montana [Mr. PRAY]. 

Mr. MANN. That was laid over temporarily. 
The CHAIRMAN. It was agreed to pass that over for the 

present. The Clerk will read. 
The Clerk read as follows : 

NEBRASKA. 

SEC. 11. For support and education of 300 Indian pupils at the Indian 
school at. Genoa, ~ebr., and for pay of superintendent. $52,100 · for gen-
eral repairs and unprovements, $4,500; in all, $56,100. ' 

.Mr. STEPHENS of Texas. l\Ir. Chairman, I have a com­
mittee amendment which I send to the Clerk's desk. 

The Clerk read as follows : 
Page 16, ,pne .18, after the word " hundred." add the word~ "and 

s~venty-five: Lme 20 strike out "52,100" and make it " 62,300." In 
hne 21, strike out "5S,100" and insert in lieu thereof "GS,800." 

l\lr. STEPHENS of Texas. Mr. Chairman, the reason for 
making that amendment is this: The general bill pro-rides for 
300 Indians at the Genoa School, Nebraska. We finj that there 
are enrolled tl:~ere 373 pupils, and we have made no provision 
for .73 of them. We find that the bill does not provide for 73 
Indians, and therefore on a pro rata . appropriation we offer 
this amendment to cover those 73 Indians tmprovided for. 

Mr. BURKE of South Dakota. Will the gentleman yield? 
Mr. STEPHENS of Texas. I yield to the gentleman from 

South Dakota. 
Mr. BURKE of South Dakota. I wanted to ask the chair­

man of the committee if the attendance at this school last year · 
was not 375 pupils, in round numbers? 

Mr. STEPHENS of Texas. Three hundred and seventy-three. 
Mr. BURKE of South Dakota. They conducted the school 

upon an appropriation that was made for 300. 
l\Ir. STEPHENS of Texas. That is right. 
Mr. BURKE of South Dakota. Now it is proposed to increase 

the appropriation without increasing the attendance if I 
understand the chairman correctly. ' 

Mr. STEPHENS of Texas. They were not proYided for last 
year, for· the reason that it was not called to the attention of 
the H~use or the. Co~mittee on Indian Affairs that they had 
73 additional Indians m the school there which the appropria­
tion did not cover. 

Mr. BURKE of South Dakota. I understood the gentleman 
to sa! th~t the attendance of the school last year was 373- -
that is, this year-and that they ha\e been able to take care of 
that number with the appropriation that was made for. the 
school. 

Mr. STEPHENS of Texas. My secretary calls my attention 
to the fact that there were only 318 pupils last year; that is, 
they had 18 O'rer the 300 that were appropriated for. This 
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:year· the3r hav.e 373· pupils, or 73' above tfie number appro- I Seminoles: "hav:e a great deal more sense than some of the 
pria.tecl for. j native-. Crackers of' Florida." l'ifr. Oba irman, I can not allow 

Mr. BURKE of South Dakota. l would· like to ask if. this 1 these statements to- go unchaHenged andr by my silence appear 
was an item pas upon by the- committee. Ii was not able to to acquiesce in them; and I ask the Hou e to beau with me 
be presen.t at the last meeting of the committee. for a few moments while I submit a ~w observations relative 

Mr. STEPHENS of Texas. Yes; it was presented, and the to . them. • 
committee authoriz.ed the chafrman to · offer this amendment I was amazed when I read the language of the gentleman· 
because they have the additional number of pupils there non from Oklahom"U, who has so- large an Indian. constituency, 
provided for. l wherein he compares this remnant of a once populous and war-

.Mr. BURKE of South Dakota.. I will call the- gentleman's . like tribe of I'n.dia.ns to " rabbits.'~ I asset·t, Mr. Chairman, 
attention to one thing that caused me to, make the inquiry, and without the slightest fear of successful contradiction, that nv 
tho..t is, in· considering the· bill we did not allow in any; case an braver people among all the nati~ns and: tribes of American 
increase of the approp11iation to provide for an· attendance . Indians. ever inhabite<;i this continent than those· who followed 
greater than we had before. : the waving_ plume of Osceola.. It- is true they· are nn.educated. 

l\f.r;. STEPHENS-of Texas. If that had been cnlled to the at- ~ but that is not their fault. It is the fault- of this great Chris. 
tention of the committee at the time we passM: the- bill we tian Government, which has forcibly deprived them of their 
would have pro ided fo1~ 373: PUP.i:IS or required them not to add. all and left them in poverty and ignorance to· meet the· issues 
tha.t number to the· school; but as they were· en~olled,. ancl ha.v.e or- a new life. It you really wish to help the Seminoles of 
been for the· last six months, from Sentembei: to the present Florida, establish schools among them, with. faithful and com-
time, we think the ought t:o h:xve- the- presenl amount. petent instructors, and lift them up intellectually, sa that they 

fr . l\IA. . Will the gentleman yield1 may assume the duties of· citiz:enship and become factors in 
l\!r. STEPHENS of 'l!e:x:as. Certainly. . our much boasted' civilization. Let my friend fi·om Oklahoma 
l\fr. l\IANN. rs. there any deficiency item this year for- ~s quit refer.ring to them as "rabbits," l)ut rather let his com­

school? ln.; othet words; if they now hnve 373 pupils at this mittee bring_ in a bill malting provision fo~ the edu£ation and. 
school and tile appropriation m the bill is the· same a.s for the elevation of these unfortunate people. 
cnrrei{t; appropriation law; you prouose to !-D:crease- the. am~unt But, M~. Chni.tma.n, I desire more particularly to ad.dress 
of the bill. Is that based upon1 the. l)l:opos1t10n that there is a myself to the reference made by the oTeut minority leader t the 
deficien.c~ a.-ppropriatioIL for this year?: Florida " Crack.er " .l\Ir. Chairman, " Cracker " is a title preudly 

l\Ir. STEPHENS of Texas. L do not understurn1 whether worn by e\ery true Floridian, whether he be a son of that grea.t 
there will be a deficiency or not, for L have not the records be- Commonwealth, by birth or by a-ODption. The· man. who lives 
:fore me at tha present time. . · in Florida tor two ol'· three yen.I's,, whether- he hails from tile 

l\Ir. FOWLER. Will the gentle.IllailJ from Texas yield for ai North, the .East, the West, or some- 0th.en portion of the South, 
question? . assumes the· title of " Florida Cracker," and wears it as a badge 

Mr. S'lIBPHRNS of Tems. I willJ y.ield· to the gentleman..ftom of. the greatest honor. And why should not he be proud 01! the 
Illinois. . I distinction, l\Ir. <Jhair:man ?· Gen. Edmund Kirby Smith, on& of 

1\I.r~ FOWLER. I• see by the amendment tha.t yo~ i;11cre3:se the greatest, one· of the manliest, one- of the bravest of. toot mag­
tlle appropriation $2.00 above that of the last appropnation. bill. nificent body of men .who constituted the commanding offi.cei:s- of" 

Mr. STEPHENS of Texas. Ten. thous~nd two h.undred. d..<?1- the Confederate States army, was a nativ~born " Florida 
lars, for the reason that we ha:ve 73 pupils more than the bill Cracker.'' Gen. Edwa.i.'d. A. E>ecry; although born in Massachu­
provides· for.. . ! setts; was a " Florida: Cracker " by adoption, and as brigadier 

l\Ir. FOWLER. I understand y.ou. ran the school last year on general in the-Conf:ederare army illustrated his dauntless bra very 
$GG,200, with the same number of pupils: · and unflinching courage on man.;¥ h:::trd.i-fonght fields. [Applause 

· 1\fr. STEPHENS of Texas. No; that is where the gentleman . on the Democratic side.] Dr. John. Gorrie, the gentle anw f::tith-
is in erw:r. We only had 318 pupils, andi now we h~ve 373. ful physician who in.T'ented the process for manufacturing ice1 

1\Ir. MANN. And that ~eluded ~0,000 fon a special P.urpose artificially, and. thus became. the greatest benefactor: to hu-
that had nothing to do with the mamt.enance of- .the P~ils. manity of modern time , was a "Florid.a Cracker.'' And I conldl 

Mr. FOWLER. r understand there is no deficiency from, the I fill the REconn with: the names of individual:" Florida <Urackers.'" 
last appropriation. . who have become eminent in some· field of human activity, but 

1\Ir. STEPHENS of Texas. I have- not had: an opportumty to time will not permit I can not, however, let this opportunity; 
examine that question. . pass without cn.llingi attention to the fact that Florida has only, 

l\fr. FOWLER. Does not the gentleman. ~ink the school been in the Un.ion :ro1~ 68 yeats; the Civil War and other causes 
could be run on the same amount of appropriation for the com- delayed her development, and she really only began her JIUtrcb: 
ing year that was made the last year? of progress within the last quarter ot a century. She ig, in 

Mr. STEPHENS of Texas. It could, but w.e ?~Y had 3f.S reality a pioneer State to-day. Her resources have- hardly been 
pupils last year. No.w: we base 373, and. these• additional pupili:r touched, and no human mind cllil: foresee the vast possibilities. 
will require the additional amount . in store for her. To the original pioneers, those sturdy .Ameri-

Mr. OLARK of Flo~da. M~: Chtl.lrman, on last Sa?1r~~y, cans, unlettered it is true, but a.s brave and patriotic souls as 
while ti;ie House w:is. m C?mllllttee of the '!11°le consid_enng ever heard the war cry.. of the savage, who conquered Florida, 
the Indian. appropriation bill, r was called fwm the Cham~er is due the- credit of giving this magnificent domain to the 
by a constituent, who detained me· for sev.eml ~inutes. purmg American Union. [Appl:ause.] 
my temJ)orary absence it. appears that the S~ole :rru:uans ot The CHAIRMAN. The time of the gentleman from Florida 
Florida, and indeed Florida herself, were qmte fully disc~ed has expired. 
by a. number- of gentlemen. In th~ c:~urse of the deb~e-•. whkh Mr. TOWNSEND. Mr. Chairman, I ask unanimous consent 
was supposed to relate to a: cer~n. item of appropnatwn tor that the gentleman from Florida may continue for five minutes. 
the Florida. Seminoles, the followmg colloquy, as shown. by the l\fr. STEPHENS of: Texas. Mr. Chairman, I desire to com-
REconn at page 9!>8, took place: . plete this bill to-day, and I shall have to object. 

Mr. FI:Jnm:s. I des.ire to sny to th~ gen~em::m that the President has Mr MANN How much time does the gentleman desire in 
really taken some steps. These IndJAD..s- m tbe Ererglade& are as wild • · • 
as rabbits, and up to thif:! time they have not been. able to cfy anything which to conclude? . . . . 
with them; but the President has by E.x.ecutive order set aside a tract l\fr. CLARK of- Flonda. I will get through m 10 mmutes. 
of land comprising 85,000 acres, and the Indian 01fice haEr tried- to get 1 1\1.r MANN Then Mr Chairman I ask unanimous con-
these Indians on it, tried to get hold of them. lasso them, or: catch them 1 • • ' • • ' ~~, f 

10 in some other way and put them on it. sent that the gentleman from Florida may coni..ui_ue or 
Mr. MANN. This talk about the Indians being so wild is all fudge. 1 minutes. 
Mr. FERRIS. Well, tbe Indian Office do~s not say so. 1 ']he CHAIR~fA.N The gentleman. from Illinois asks unani-Mt· MAN,·. What do they know about it? ... • . . 
Mr. U'Eruus. They h:n-e been down them. m.ous consent that the gentleman from Florida may continue 
Mr: IAN!i. They sent one man on a winter trip, at a C?St of. $154; · for 10 minutes. Is there objection? 

that is all they know abou~ it. 'l'bey do not know anyt~ng about it. There ·was no objection. 
There never was an v occas10n for the Government spending a cent on . · Cb . the and th ·. d 
these Indians down. there· they are not a.skin"' it. l\Ir. CLARK of Florida. l\Ir. airman, Y eu e-

lli. Fmuus. They have ·not got sense enough to ask for. anY,thing. scendants are the people to whom the distinguished gentleman 
Mr. MA:' .-. Tlle geutleman need not be alarmed; they have. got a. great from Illinois refers to as so lacking in sense. These men who 

deal· more sense than some of the native Cmck.e.rs of. Florida.. and are . . . . th h th · l f t 
qui te able to ta.kc care of themselves; they aore pl"ett;y bright. people blazed the pathway ?f c1vi1Ization r?ug e pr1meva ores , 
down •there. exte rminated the wild beasts of the Jungle, conquered aruf re· 

It will be obsened, lli. Chairman, that the distino-uished cluced to subjectiDn. the untutored but warlike an~ courageous 
o-entlemnn from Oklahoma likens.. the brave remnant of SE?mi- Seminole, may not have been as cultured and poll hed as the 
n.oles left hi my Stnte to "rabbits," and the great leader of the coUegi.an, but they we~·e the ~rave ~ of ~e bra.Ye; they were 
minority, the gentleman from Illinois, solemnly declares .that the as honest as honesty itself; m their vems flmved the purest 
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strain of American blood, and their every heartbeat was attnned 
to the sweet song of human freedom. 

l\.fr. Chairman, the " Florida Cracker " of to-day possesses 
every element of manhood which made glorious the record of 
his ancestry, and I repudiate with all the force I can command 
the imputati-on that he is not in every essential respect the equal 
of any man who walks upon the ea.r.th. 

Why, Mr. Chairman, the very atmosphere of Florida con­
duces not only to a broadening of the intellectual man, but it 
tempers and refines the moral sensibilities. The " Florida 
Cracker" has "sense" enough to keep on the statute books of 
his State a law which forever makes impossible the shocking 
of the moral sense of all decent people by the union of a half­
witted white girl with a black negro brute. If the culture, re­
finement, and " sense" of Chicago is exemplified in the recent 
legal marriage of the negro brute Jack Johnson and that poor, 
miserable white girl, then may the great God of the heavens 
and the earth forever deliver my people from the Chicago va­
riety. '.Che "Florida Cracker" has "sense" enough to know 
that God Almighty never intended that the black crow should 
roost where the gray eagle builded her nest; he has " sense" 
enough to know that the Great Creator, for some reason of his 
own, in the very dawn of human existence, separated the white 
and black races by insurmountable bartiers; and he has ·" sense" 
enough to have no patience with that class of alleged white 
men and women who, having no pride of race, would set aside 
the solemn decree of the ·Almighty and by amalgamation bring 
the proud Caucasian to the level of the brute .African and make 
of this great Republic a Nation of mongrels. He has " sense" 
enough, decency enough, love of race enough, and enough rever­
ence for the decrees of Almighty God, no matter what the peo­
ple of other lands and other States may do, to forever preserve 
the white civilization of Florida from the degradation of social 
equality with the negro. [Applause on the Democratic side.] 

Mr. Chairman, Florida, with her balmy climate, her health­
giving springs, her beautiful lakes, her magnificent rivers, her 
wonderfully productive soil, invites the citizen of every section 
to come and live and enjoy life. within her borders. He will 
find us a generous, warm-hearted, and hospitable people. We 
care not where he was born; that is immaterial. We care not 
what may be his politics or his religion; that is his business. 
But we do not care to have him come laboring under any mis­
taken idea as to our purpose to maintain our present civiliza­
tion. When he comes to Florida he comes to a State where 
white supremacy obtains and will be maintained; he comes to a 
State where the virtue of women is the chief corner stone of the 
structure and will be protected; and he comes to a State where 
the institutions of our Government are to be preserved as 
established by the fathers of the Republic. [Applause.] 

Mr. STEPHENS of Texas. Mr. Chairman, I ask for a vote 
on the last amendment. 

The CHAIRMAN. The Clerk will report the amendment. 
The Clerk again reported the amendment. 
The CHAIRMAl~. This seems to include more than one 

amen.clement. If there be no objection, the amendments will be 
considered en bloc. The question is on agreeing to the amend-
ments. . 

The question was taken, and the amendments were agreed to. 
The Clerk read, as follows: 
For pay of 1 clerk at $1,400, 1 financial clerk at $1,200, 1 assistant 

clerk at 720, and 1 laborer at $720, at Winnebago Agency, Nebr.; in 
all , $4.,040. 

Ur. FOWLER. Mr. Chairman, I reserve the point of order on 
this paragraph. I desil'e to inquire of the chairman of the com­
mittee the necessity for tbis new legislation. I discover that 
tlle bill last ession did not carry this appropriation. 

~fr. STEPHENS of Texas. Mr. Chairman, I will state to the 
gentleman from Illinois that this is taken out of the lump­
sum appropriation, and tbat amount is deducted from the lump­
sum appropriation because it was considered by the depart­
ment to be good legislation, so ,that they could be directed how 
·much they shall expend in this State at this place. This specific 
expenditure is deducted from the lump-sum appropriation car­
ried in the fore part of the ,bill. It does not cost the Govern­
ment any more, and it specifically directs how this amount 

. shall be expended. 
Mr. FOWLER. Does the lump-sum appropriation carry an 

appropriation for the different places that are provided for in 
this paragraph? 

Mr. STEPHE~S of Texas. The aggregate amount of the 
lump sum included this appropriation, but it was thought 
better legislation to put this provision in the bill, and it was 
so drafted by the department. 

Mr. FOWLER. As a matter of fact does this school have a 
financial clerk, an assistant clerk, and a laborer at this agency? 

M1·. STEPHENS of Texas. I n the Wmneba.go · Agency, Nebr.',~ 
there is a school, and this is for the whole State of Nebraska. 1 

There is quite a large agency there-agency buildings-and 
they ha.ve general supervision of all of the Indians in that · 
State. I do not remember the number of Indians, but there is 
quite a number of Indians in that State. These clerks ha.ve to 1 

manage the affairs of that agency and do all of the clerical 
~k . t 

Mr. FOWLER.. The gentleman does not answer the question. 
Have these positions been carried at this agency, at the Winne­
bago Agency, prior to the bringing of this bill? 

Mr. STEPHENS of Texas. They have for a number of years. 
Tney have the same number and the same pay. They do the 
same labor as the others. There is one laborer provided for 
at $720. 

Mr. FOWLER. Mr. Chairman, with the assurance that it 
costs no more, I withdraw the point of order. 

l\fr. :MANN. Before the gentleman witp.draws the point of 
order, will he still reserve it for a moment until I can ask a 
question? 

1r1r. FOWLER. Certainly. 
Mr. MANN. Out of what item in the bill is this taken? 
Mr. STEPHENS of Texas. The lump-sum appropriation. 
Mr. MANN. Yes; but where is the item, the lump-sum appro-

priation, that carries it now? · 
Mr. STEPHENS of Texas. The amount is $80,960, for the 

pay of employees, and so forth. 
Mr. MANN. That is for the pay of employees not otherwise 

provided for? 
Mr. STEPHENS of Texas. Yes; lines 14 to 17, page 7: 
For pay of employees not otherwise provided for ; and for other 

necessary expenses of the Indian service for which no other HlJ"pro­
priation is a11"ailable, $80,960. 

One hundred and twenty-five thousand dollars was Ca.rried in 
that item last year, and we reduced it to $80,960 this year, 
because we have made this change in several Indian reserva­
tions. We thought it was more desirable, and so did the 
department. 

Mr. M.A..l~. As I understood the statement the other day, 
it was that the reduction was made on account of the agency 
in Oklahoma. 

Mr. STEPHENS of Tex.as. I think we followed that rule in 
a good many agencies. · 

Mr. MANN. There were a lot of special agents in Oklahoma. 
Mr. STEPHENS of Texas. The gentleman from M.irmesota 

[Mr. MILLER] is acquainted with that matter. 
Mr. M:ANN. I think the statement was made that the reduc­

tion in that item was because there was no provision in the bill 
this year for certain special agents in Oklahoma, to cover which 
the amount was increased in the Senate last year. 

Mr. MILLE.R. Mr. Chairman, I think the gentleman from 
Illinois is correct in that statement; but I think, however, in 
addition to that deduction, that there is to be made another 
one for these segregated items. I am not entirely familiar with 
all of the details of this, excepting that my recollection is 
distinct that information was furnished the committee, or at 
least myself when I passed upon the matter in my own mind, 
that this was a deduction from the lump sum which had been 
expended heretofore, and, as the gentleman from Texas [Mr. 
STEPHENS] has well said, similar segregations are to be found 
in two or three other instances. For one I think it is vastly 
preferable to have ea.ch item segregated by itself, so that when 
we make appropriations we may know the exact amount that 
is going to the different places. 

Mr. MA.l~N. Of course that depends upon whether it is more 
expensive, and whether they need all of these employees at 
this point. · 

Mr. MILLER. Of course, assuming the expense is not in­
creased, and that the result will ultimately be a decrease. I ' 
do not think there is any question but that this is a reduction 
from the lump sum heretofore appropriated. 

Mr. FOWLER. Mr. Chairman, I withdraw the point of order. 
The Clerk read as follows : 
For the construction of a bridge across the San Juan River at Ship· 

rock, N. Mex., on the Navajo Indian Reservation, to be immediately 
available, $16,500. 

Mr. FOWLER. Mr. Chairman, I reserve a point of order 
on this paragraph. I desire to a.sk the chairman the necessity 
for the construction of this bridge. 

Mr. STEPHENS of Texas. I wm state that last year a 
showing was made before the committee sufficient to connnce 
them that it was necessary to construct this l>ri<.lge, and we 
appropriated $1,000 for plans and specifications and a survey 
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across the river at this point. This is what I find the depart­
ment says in justification of this amendment: 

For the construction of a bridge across the San Juan River at Ship­
rock, N. Mex., on _ the Navajo Indian Reservation, to be immediately 
available, $16,500. 

This bridge is to replace a bridge at Shiprock, N. Uex., which was 
totally destroyed by a flood, on October 6, 1911. The San Juan River 
is a dangerous one to ford, and the loss of the bridge is, therefore, a 
serious one for the Indians, as well as to the agency employees and 
white people with whom the Indians ·have business relations. The 
proper handlin~ of the affairs of the Indians renders the reconstruction 
of this bridge llllperative, as more than half of the Indians on the San 
Juan Reservation Live south of the river, the agency being located ou 
the north side of it. · 

In the act of August 24, 1912, Congress appropriated $1,000 for an 
investigation and report as to the necessity for this bridge and an 
estimated Limit cost thereof, which report has been submitted in ac­
cordance with the provisions of the act. (See House Doc. No. 1015, 
62d Cong., 3d sess.) 

Mr. FOWLER. Who made the investigation? 
Mr. STEPHENS of Texas. It was made by the engineers of 

the Indian Department. 
Mr. FOWLER. HR·rn you the report? 
l\Ir. STEPHENS of Texas. I ha-ve the report here. It is a 

public document, No. 1015, Sixty-second Congress, third session. 
I will state to the gentleman that if there is a bridge in the 

United States which should be built, this is the one, because the 
Indians are all on one side of the ri-ver and the business on the 
other side, and at one time an overflow took out the abutments 
of the bridge which was there. · 

Mr. FOWLER. Why is not that in the hearings? 
l\Ir. STEPHENS of Texas. When we had a document setting 

forth all of this information, it certainly would not ha>e been 
right or justifiable to cause the Government to have reprinted 
something that we already had before us. 

l\lr. FOWLER. While that may be true, those Members who 
are not members of the Committee on Indian Affairs are not 
al ways able to lay thair hands on e\ery piece of information 
which they desire. 

l\fr. STEPHENS of Texas. This is a document, I will state, 
that every man can get by sending to the document room for it. 

Mr. MANN. l\Ir. Chairman--
1\Ir. CULLOP. l\fr. Chairman--
The CHAIRMAN. To whom does the gentleman from Illinois 

[:Mr. FOWLER] yield? 
l\lr. FOWLER. I will yield the floor to the gentleman from 

Indiana [l\Ir. CULLOP J or the gentleman from Illinois [l\Ir. 
l\1ANN) for a question. 

l\Ir. CULLOP. Mr. Chairman, I desire to ask the gentleman 
from Texas [l\fr. SrEPHE s] a question. New Mexico now be­
ing a State of the Union, would it not be the province of that 
State to build this bridge and tax the property of the people of 
that State for that purpose, instead · of the National Govern­
ment? 

l\Ir. STEPHENS of Texas. If the gentleman will permit 
me to state, this bridge was built originally by the Government 
for the Indians, and was washed away. This is a yery large 
resenation, possibly 100 miles from end to end, and about that 
distance wide. These Indians, as I have stated, are on the 
opposite side of the river, where they are occupied in . farming, 
while the railroad and the places in which they do business are 
on the other side of the river. I am advised that the river is 
so dangerous on a~ount of quicksands, and so forth, that it is 
often difficult to get to these places. 

1\fr. CULLOP. But the property of the people in these towns 
who get ad>antage of the trade of the Indians ought to be 
taxed as other property of that State now is taxed, for the 
purpose of building this project. They are the beneficiaries 
and ought to bear the expense of this improvement. 

l\Ir. STEPHENS of Texas. No Indian land is taxable. 
l\Ir. CULLOP. I am not referring to the Indian land, but the 

other property there which is taxable, the r~ilroad, the stores, 
the lands of the citizens of the State, just as the property in 
other States is taxed for public improvement. Why should 
not this property in the State of New Mexico be taxed for the 
purpoi;;e of building this bridge, which is a public impro>ement 
of the State, instead of the United States Gove1;nment bearing 
the expense of it? 

1\Ir. STEPHENS of Texas. I yield to the gentleman from 
New 1\fexico [1\fr. FERGUSSON]. 

Mr. FERGUSSON. 1\fr. Chairman, I am personully ac· 
quainted with the situation where this bridge is located in Ne'\\! 
Mexico, nnd in answer to the gentleman from Indiana [Mr. 
CULLOP] I \Yill state that the larger part of the reservation 
where the Indians are located is on the southern side of the 
Sau Juan IliYer. The railroad and coal mines are on the north 
side. When a few years ago they came to establish an agency 
and a school for these Indians they established it on the north 
side of the river, for the reason that the railroad and station 

are on that side and the coal is mined on that siue of the 
river, and therefore they established the agency and school on 
the side of the river where the railroad was located and where 
the coal was mined for convenience. So, in answer to the 
gentleman from Indiana, I will state that it is· a part of .the 
Government's busine s to build this bridge across the river in 
order to connect the body of the reservation with the other side 
of the river. It is Government business and not the business 
of the citizens of the State there. The report of the construct­
ing engineer, which was adopted by the Secretar:v of the 
Interior, in recommending this bridge, shows the reawns more 
succinctly than I can state them, among which are that the river 
has quicksands, that it is wide and flows over sand, that it is 
amost for half a year unfordable and impassable and that the 
Indians have large numbers of ponies, hides, an'd wool which 
they ha>e to transfer across the river. These Navajos are indus­
trious . . It is necessary to get across to the railroad and to the 
towns where the Americans live, wher e they find a market for 
their blankets . . For balf a year the river is unfordable and 
impassable, as is shown by the Secretary of tlle Interior in his 
report in favor of this item. We think it is a part of the 
Government business. This Go>ernment agency i a very large 
one. The Indians are industrious and prosperous. Their 
blankets are getting an international reputation and are sold 
all over the world. They have their sheep and cattle. I have 
seen in the streets of Albuquerque herds of 200 or 300 ponies 
brought down to sell. The Indians are worthy of the help 
that is asked in this matter in order to get across the river 
to the markets on the other side, to the coal and to the railroad 
supplies. ' 

. 1\Ir. CULLOP. I would like to ask the gentleman from :Kew 
Mexico a question if he will permit. How large is the town 
across the river from this reservation? 

l\fr. FERGUSSON. I do not remember exactly. I should say 
it had fifteen hundred to tw~ thousand population. 

Mr. CULLOP. Is Farmington the name of the town? 
l\:Ir. FERGUSSON. That is not immediately near where this 

bridge is to be. ~ have not the exact figures at hand, but if 
the gentleman desires he · can get them. The agency is located 
on one side of the river, approximately 40 miles west of Farm­
ington. 

l\1r. CULLOP. Does not the public use this bridge? 
Mr. FERGUSSON. To some extent these Indians do busi­

ness with the general public. That is where they sell their 
blankets and hides and wool. 

Mr. CULLOP. Now, Mr. Chairman, I think the explanation 
made by the gentleman from New l\lexico [l\fr. FERffcssoN] of 
the .conditions existing there, and the explanation made by the 
chairman of the committee, who also is conversant with the 
conditions there, makes it the more essential that this bridge 
ought to be built by the citizens of New Mexico under the laws 
of that State as other public improvements are made. This is 
not a ~ridge for the Indians alone, but it is a bridge for public 
converuence, people of all classes. Their products are taken to 
~arket there a~d put upon the trade of the world. It is a grow­
mg commerce, Just like the commerce of other citizens and locali­
ties, just as the products of other people are turned into the 
marts of trade. I can see no reason why the people of · New 
l\fe.x:ico should not be taxed to build this bridge just as the 
people of other States are taxed for public improvemeuts within 
their boundaries. In my judgment it would not be riuht to 
make the improvements contemplated out of the public 

0

funds 
of the National Government. I hope the gentleman from Illinois 
[M:r. FOWLER] will insist upon his point of order. 

Mr. MILLER. l\Ir. Chairman, will the gentleman yield? · 
The CHAIRMAN. Does the gentleman from Indiana. yield? 
l\Ir. CULLOP. Certainly. 
l\Ir. MILLER. While I am not familiar with the constitution 

of the State of New Mexico, I assume that it is similar to the 
constitutions of other States of the Union, and if so I ask the 
gentleman if there would be any authority of law ~n the part 
of the legislature .of the State, or any of its subdivisions, or the 
taxing power, to expend the funds of the State or county or 
city to build this bridge wholly on United States territory on a 
United States reservation? · ' 

Mr. CULLOP. Oh, that matt(>r could be very easily adjusted. 
by coming to Congress and getting a bill passed, granting per­
mission to build the bridge, just as railroads do it, and just as 
clams are constructed by printte owners. And the taxing power 
of the State of New l\Iexico could be invoked to tax the prop­
erty and raise the funds to build the bridge just as internal 
impro-vements are made in every other State of the Union. 

1\:Ir. MILLER. I am· quite sure tlJe gentleman does not mean 
just that. I am sure that if he will stop a moment and reflect 
be will not say that. 
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Mr. CULLOP. I mean exactly what I say. The Congress 
has the power to grant to the government of the State of New 
lUexieo the right to bridge any of its streams. 

l\fr. MILLER. That is absolutely true; but evidently the gen­
tleman did not catch the point of what I intended to say. Per­
haps I did not make it clear. There is no power possessed by 
the State of New Mexico or any subdivision of that State to 
appropriate the funds of th.at State to build a bridge wholly 
upon United States territory or upon a United States reserva­
tion. 

l\fr. CULLOP. WeU, if the taxing power of New Mexico 
does not go that far in building up the public improvements of 
the State, the internal improvement~ of the State, its people 
have been eglectful in exercising the powers which the legis­
lature of that State should have exercised in building up and 
advancing the best interests of the State. Every other State, 
practically every other one, is exercising just such a power as 
that. New Mexico could do so if it exercised the po~ers 
granted it. 

Mr. MILLER. I beg to differ with the gentleman. 
Mr. CULLOP. I hardly know of any State that has the 

power to make a law to tax the property of a locality for public 
improvements, a power which is not denied under the Federal 
Constitution and is provided for in the constitutions of the sev­
eral States of the Union. It could easily get authority from the 
National Government to construct this bridge, tllough it be 
located on Federal property. 

Mr. MILLER. We do not differ on that at all; but I still 
have not made myself clear, I am sorry to say. While the .st~te 
of New Mexico undoubtedly possesses the powers for publl<; im­
provements similar to those possessed by other States, ne1ther 
New Mexico nor any other State has the right or power to 
appropriate its money to build an improvement on anyb_ody· 
else's territory. In this ca~ it is the territory of the United 
States. It has no more power to do that than it has the right 

- to appropriate money to build a bridge in Alaska, or on the 
moon, or in Germany, or in Indiana. [Laughter.] 

:Mr. CULLOP. Oh, that is not the proposition involved h~re. 
Here is property in the State of New Mexico which is subJect 
to the control of that State. I understand that it is Federal 
property, and the Federal authorities can grant a concession 
to build the bridge. They have that right, ~d so has Cong;re~s 
the right to do it. This is not for the Indians alone, but .1t is 
for the general public of New Mexico. It is for the convei:ience 
of the general public in that section of that State, and is re­
quired as well for the requirements of the general public as :for 
the Indians residing in that locality. It will improve the prop­
erty of all, and the public good will be served by its erection. 
and for this reruion I contend the people of that State should 
bear the expense thereof and not the National Government In 
my judgment, there is a growing tendency to relieve the States 
of matters of this kind and fasten them on the Federal Govern­
ment. This practice is unjustifiable and should not be em­
ployed. This particular matter belcmgs to the State of New 
Mexico and it should bear the cost of it, as it is the direct bene­
ficiary of the good which will flow from this improvement. 

Mr. CARTER. Mr. Chairman, will the gentleman yield to 
me for a moment? 

The CHAIRMAN. Does the gentleman from Indiana yield to 
the gentleman from Oklahoma? 

Mr. CULLOP. Certainly. 
Mr. CARTER. I do not now recall just what the constitution 

of New Mexico provides, but I know the constitution of Okla­
homa sets forth that the taxes or funds of one community can 
not be used to build public improvements in another community. 

Now, the gentleman will understand that here we have, as 
has been stated by the gentleman from Texas [Mr. STEPHENS], 
who is in charge of the bill, a reservation of 100 miles square. 
There are no taxable lands; there is not property there of 
sufficient taxable value to build this bridge, so that it would be 
an impossibility to build the bridge, under the constitution of 
most States, unless the Federal Government did build it, be­
cause the taxable values do not exist within the community 
where the bridge is to be built. 

Mr. FOSTER. I would like to ask the gentleman, if I may 
be permitted, whether the . Sante Fe Railroad does not run 
through there, and whether that property is not subject to 
taxation? 

Mr. CARTER. I understand that the Sante Fe Railroad does 
run through it, but how much of it is in this community n.nd 
can be taxed for the purpose of building this bridge I do not 
know. Can any man say that there is sufficient mileage and 
property values of the Sante Fe Railroad there to build this 
bridge? 

Mr. CULLOP. I would like to ask the gentleman this . How 
is it that a town of 2,000 population has been built up there1 
Where did it get the title to the improvements? 

Mr. CARTER. That may be done j.n several ways. The 
town sites may have been disposed of. That would be one way. 

Mr. STEPHEL~S of Texas. 1\1.&. Chairman, I ask that all de­
bate on this paragraph be ended in five minutes. 

Mr. MANN. Mr. Chairman, I desire to be heard on this !or 
a moment. 

Mr. STEPHENS of Texas. I understood that the gentleman 
from illinois had Withdrawn his point of order. 

Mr. MANN. I had not 
Mr. STEPHENS of Texas. Then, Mr. Chairman, I desire 

gentlemen to confine their remarks to the point of order and 
not to the general legislation in this bill. 

l\fr. CULLOP. The point of order is reserved. Now, in re-
ply to what the gentleman has said-_- · 

The CH.AIRMAN. -The gentleman from Texas makes the 
point of order that the gentleman from Indiana must confine 
himself to a discussion of the point of order. 

Mr. FOSTER. Mr. Chairman, I ask unanimous consent that 
the gentleman from Indiana have five· minutes in which to dis· 
cuss this question. 

The CHAIRMAN. The gentleman from Texas asks unani­
mous consent that the gentleman from Indiana have fi-ve min­
utes. Is there objection! 

Mr. STEPHENS of Texas. I shall have to object. I think 
we have had quite sufficient discussion, and the consideration 
of this bill must be concluded at some time. I therefore de-
mand the regu.Ia.r order. · 

Mr. CULLOP. Let me have two minutes. That is all I care 
for. 

Mr. FOSTER. I ask that the gentleman from Indiana have 
two minutes. 

The CH.A.IRlUAN. Does the gentleman from Texas withdraw 
his demand for the regular- order? 

Mr. STEPHENS of Texas. I will if we can close the debate 
on this at the end of seven minutes. The gentleman from Illi­
nois [Mr. MANN] desires five minutes to reply. 

The CHAIRMAN. Will the gentleman include that in his 
request for unanimous consent? 

1\Ir. STEPHENS of Texas. I ask unanimous consent that all 
debate be closed in seven minutes, five minutes to go to the 
gentleman from Illinois [Mr. MANN] and two minutes to the 
gentleman from Indiana. 

l\fr. MONDELI.1. I hope the gentleman will not insist on 
that. I should like to have five minutes. 

Mr. STEPH1JJNS of Texas. Then I will make it 12 minutes if 
that is agreeable. 

The CHAIRMAN. The gentleman from Illinois asks lID.ani­
mous consent that the present debate be concluded at the end 
of 12 minute~, five to be occupied by the gentleman from Illi­
nois [Mr. l\1ANN], fi-ve by the gentleman from Wyoming [Mr. 
l\foNDELL], and two by the gentlE;man from Indiana [Mr. Cur.­
LOP]. Is there objection? 

There was no objection. 
Mr. CULLOP. Now, Mr. Chairman, in reply to the gentleman 

from Oklahoma upon this proposition. I have been informed that 
since 1866 there has been a Federal concession for improve-' 
ments over Iancls of this character. Now, the Santa Fe Rail­
road runs throu~h this reservation, or near it. 

Mr. FERGUSSON. The nearest town on the south is about 
150 miles away. 

Mr. CULLOP. A city has been built up of probably 2,000 
population. The power rests with the legislative branch of the 
government of New Mexico to legislate upon this question, to 
tax property owned by individuals for the purpose of making 
public improvements of this kind, and that power in instances 
of this kind ought to be employed by the States and not by the 
General Government. The Sto<tte and its people get the advan­
tage of such public improvements, and in common justice ought 
to pay for the same. . 

Mr. CARTER. Will the gentleman yield for a question? 
Mr. CULLOP. Yes; if it is a short one, as I have but little 

time. 
Mr. CARTER. I want to ask the gentleman if he knows that 

the town he speaks of is 34 miles from this bridge?. 
Mr. CULLOP. If you will tax the property of citizens of 

New Mexico to build this bridge out of State re-venue , you will 
bring the town that much closer to them. That will be the 
result of that. It will build up their property, enhance -ra).ues, 
and they will take an interest in the eXJ}enditure of their own 
money as a general result. In my judgment it is not right or 
proper fo:r the Federal Government to be building bridges o~ 
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this kind across these streams at the expense of the general 
public, when they are solely of a local character, for the pur­
pose of improving the property of the citizens of New Mexico 
and advancing the best interests of the commerce of that State. 
I think improvements of this kind should be built by the local 
authorities and not by the General Government. The benefits 
derived are of a local nature and tend to develop the localities 
wherein situated, and the expense therefor should be borne by 
the people and property affected on account of the improvement. 

The CHAIRMAN. The time of the gentleman has expired. 
Mr. MANN. l\fr. Chairman, may I inquire of one of the gen­

tlemen how many Indians there are living south of the r~ver? 
Mr. STEPHENS of Texas. I will yield to the gentleman from 

New Mexico [Mr. FERGUSSON]. 
Mr. FERGUSSON. I do not know ex:actly. There are 23,000 

or 24,000 Indians, according to the statement of the Secretary 
of the Interior, and he says the vast majority of them live 
south of the river. 

Mr. l\iAJ\TN. I notice that when the superintendent at Denver 
wired to the superintendent of the agency at Ship Rock for in­
formation he said, •·Mail at once number of Indians living 
south of river." -Then he asked him to mail any other data 
for use in reports justifying need of bridge. Apparently the 
superintendent at the agency did not think that to state the 
number of Indians south of the river could be used in justifying 
the need of the bridge, because, although he had been specifically 
directed to give that information, the only specific direction in 
the telegram, he did not gi>e it, and in the report which he 
made he entirely failed to ·comply with the only specific re­
quest in the order that was given to him, namely, to give the 
number of Indians south of the river. The gentleman may 
have it. 

Mr. FERGUSSON. Will the gentleman permit me to call his 
atte:ntion to this sta tement in the report of the Secretary of 
the Interior---

1\f r. MA.NN. I will if he gives the number of Indians south 
of the river. 

1\Ir. · FERGUSSON. He says the most of them li>e on the 
south side of the rirer. 

l\Ir. MANN. That does not give the information we are en­
titled to. Now, I call the attention of the gentleman from New 
Mexico to this proposition in the report of the agent to the 
superintendent. He stated this: 

A bridge at this place wm not only be a great benefit and con­
venience to the Government in caITying on the agency work here and 
to the Indians, but it will be a great convenience to the white people 
of this valley who make frequent trips across the reservation to sell 
the products of their farms in towns along the Santa Fe Railroad. 

It is proposed to have the Go>ernment of the United States 
build the bridge, although apparently it is mainly for the con­
venience of the white people who live in the >alley and who are 
assumed to own their property, in order that they may make 
trips across the river and carry their products fo towns along 
the Santa Fe Railroad. 

.1\fr. FERGUSSON. The nearest town is something like 150 
miJes south, and this agency is 100 miles square. A large part 
of the business of the Government is on one side of the river 
and part is on the other side of the river, and the river is im­
passable during a part of the year. 

Mr. l\~~. Last year we made an appropriation for the pur­
pose of af>certaining the facts with reference to this, and the 
only fact that is given in the report as the result of this appro­
priation of $1,000, outside of the engineering facts, is that this 
will be a great convenience to the white people of the valley 
for carrying their products to the towns along the Santa Fe 
Railroad. 

Mr. FERGUSSON. It is a convenience to some of the white 
people. 

l\Ir. MANN. I have no doubt it is desirable to have the 
bridge. I think the people of New Mexico-the white people who 
use the bridge-ought to build one. 
· :Mr. MONDELL. Mr. Chairman, jn discussing a matter of 
this kind it is a good idea to understand the facts. If I mis­
understood the situation, as does the gentleman from Illinois 
and to a greater extent the gentleman from Indiana, I think I 
should take their yiew of it. The gentleman from Indiana 
sugO'ests that the Government should not build the bridge, and 
the gentleman from Illinois, quoting from the report, also sug­
ge ts that because of the fact that occasionally the white people 
nse this bridge it ought not to be built by the Government. The 
ge11tleman from Indiana emphasizes the fact that there is a 
town of 2,000 people-the town of Farmington-the inhabitants 
of which might occasionaUy use this bridge. Farmington is 30 
miles from the site of tllis bridge. It is on another river-the 

Las Animas. The ford across the San Juan is dangerous, as I 
have personal know ledge . . 

A bridge is absolutely necessary to connect the two parts of 
the Navajo Reserrntion, and also to bring the part of t1.ie 
reser>ation lying south of the river where practically all of 
the Indians live in communication with the country in the north 
where the Indians sell their products. There may be occa­
sional1y a white man who would go from Farmington or Aztec 
to the towns on the Santa Fe over this bridge, but I can not 
understand why they would do that when they ha>e a railroad 
at their door. 

'l'he people of New 1\Iexico have built bridges across the Las 
Animas which enables the inhabitants to reach Farmington from 
the north side of the river. The people of New Mexico ha>e 
fulfilled their duty in the matter. Some one should build thi · 
bridge; it ought not to be the people of New Mexico. I think 
the item should be reimbursable, for I believe the Indians will 
be able to ultimately pay for it. This bridge is wholly on the 
Indian reservation, and it is primarily for the benefit of the 
Indians. It is far within the borders of the re ervation. The 
Navajos make fine blankets, which find a ready market, and 
carry on agricultural pursuits, and the bridge is necessary so 
that they may have communication with the north and sell their 
products. It is idle to talk about the people of New Mexico 
building the bridge. They ham already built bridges in the 
territory adjacent to the reservation. It is idle to talk ·about 
asking them to build this bridge who1ly within the re ervation 
far from its borders. 

Furthermore, this >ery bill contains a provision for the con­
tinuation of an irrigation project on the San Juan, and the 
necessity for communication between the north and south sides 
of the river is increasing and will be increa ed by the con., truc­
tion of the reclamation project. 

1\Ir. MADDEN. Will the gentlei:n:rn yield? 
Mr. MONDELL. Certainly. 
l\lr. l\IADDEN. I would like to ask the gentleman whether 

the aqueduct that will carry the water is to be built aero s the 
bridge and whether the bridge is to be built for the purpose of 
carrying the aqueduct? 

Mr. MONDELL. I do not know that there is to be any 
aqueduct. The San Juan project is, I think, on the north side 
of the riyer. These Indians make blankets. They are highly 
advanced in their way, and this bridge is on their territory. I 
think the item ought to be made reimbursable, but the item must 
be pro>ided. for in this bill. The people of New Mexico have 
not the funds to build it, n.nd I doubt if they have the leo-al riO'ht 
to build it. They certainly ought not to be required, in addi­
tion to building bridges across the ri>ers of the State outside of 
reservations, to go into Indian resenations and build bridge 
there. 

The CHAIRlUAN. The time of the gentleman from Wyoming 
has expired. 

Mr. STEPHENS of Texas. l\lr. Chairman, I am willing to 
accept the suggestion of the gentleman and make this item re­
imbursable. The Indian lands have not been sold bnt they ha>e 
a vast territory which when sold I am told will be worth 
$5,000,000. 

.l\fr. FOWLER. l\Ir. Chairman, I desire to say that I do not 
wish to obstruct the progress that is now on for the construc­
tion of this bridge. I feel it is necessary that it should be 
co!lstructed but I do not believe that the United States ought 
to build it. I understand that the Na>ajos are a very rich tribe 
and the people ha>e something like $5,000,000 wealth; that tlli · 
property where this bridge is to be constructed will be wholly 
upon their land and if it can be made reimbursable I will 
agree to withdraw the point of order, and yet I do not think that 
the Indians ought to build the bridge entirely. I believe the 
whites use it and ought to be required to help build it the same 
as the Indians, but in order to get out of the tangle I am 
willing to withdraw the point of order provided the sum will 
be made reimbursable. 

Mr. MANN. l\Ir. Chairman, I renew the point of order. 
The CHAIRMAN. The point of order is a very plain one 

and it is sustained. 
l\Ir. STEPHENS of Texas. l\Ir. Chairman, I will offer the 

following amendment. 
The Clerk read as follows: 
For the construction of a bridge across the San J"uan River at 

Shi_Qrock, N. Mex., on the Navajo Indian Reservation, to be immediately 
available, $16,500, the same to be reimbursable out of any funds said 
Indians may have or will have in the Treasury. 

Mr. l\IANN. To that, l\Ir. Chairman, I reserrn a point of 
order. I suggest to the gentleman from Texas to let it go oyei· 
a little while. 
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l\Ir. STEPHENS of Texas. l\Ir. Chairman, I ask unanimous 

con.,ent to pass the item at the present time. 
The CHAIRMAl.~. Unanimous consent is asked to pass this 

arneudment temporarily and return to it later. Is there objec­
tion? 

There was no objection. 
The Clerk read as follows: 
For the pay of one special attorney for the Pueblo Indians of rew 

Mexico and for necessary traveling expenses of said attorney, $2,000, 
or so much thereof as the Secretary of the Interior may deem necessary. 

l\Ir. CULLOP. l\Ir. Chairman, I move to strike out the last 
word, for the purpose of asking the chairman a question about 
this item. I notice here that you have an appropriation in this 
item for the pay of an attorney for the Pueblo Indians, ·but 
there is no such item, so far as I have observed, for any ill the 
other tribes. Why is it that an appropriation is made to employ 
an attorney for this particular tribe of Indians? 

l\Ir. STEPHENS of Texas. Mr. Chairman, I will state to the 
gentleman that the Pueblo Indians are not one tribe, but that 
there are many of them, possibly 10 or 12. The word "pueblo " 
is the Spanish name for town. They are town Indians. · They 
have been there for se>eral hundred years. Those Indians have 
been farming, and they have Spanish grants for their lands. 
The boundaries of these grants are indefinite. Farmers came 
in there, and questions arise in dispute between the farmers and 
the Indians. I will state that the lands are on the R\o Grande 
River. Some of the land is irrigable. Since the country has 
been settled up the white people have been infringing upon the 
Jane.ls of the Indians, and the grants not being well defined the 
Indians have constant troubles with their neighbors. The 
Indians, not being acquainted at all with the laws of the coun­
try, it has been deemed necessary that the Department of the 
Interior protect them. This item has been carried in the bill 
for s~>eral years, for the purpose of protecting tho e helpless 
Inclians li\ing in these pueblos, or towns. 

l\Ir. CULLOP. Are these civilized Indians? 
1'.Ir. S'l'EPHE1.~S of Texas. As much so as any Indians could 

be. They were the original Indians found on this continent. 
They are possibly the survivors of the mound builders, as far 
ns I know, and tbe caxe dwellers were perhaps a part of these 
i::nme Indians. That seems to be the best thought of the men 
who have studied this question. 

l\fr. C LLOP. Do they carry on farming? 
l\Ir. STEPHENS of Texas. Yes. 
l\Ir. CULLOP. And stock raising and other bu sine s? 
.l\Ir. STEPHENS of Texas. Yes; more than any other In­

<1i:rns iu the country. 
Ir. CULLOP. And this attorney is simply to protect their 

titles as originally granted to them for their lands? 
l\Ir. STEPHENS of '.re~as. Yes; by the Spanish Go>ernment. 

I will state that seYeral suits are now pending. 
Mr. CULLOP. Mr. Chairman, I withdraw the point of order. 
The Olerk read as follows: 
For support and education of 100 Indian pupils at the Indian school, 

Bismarck, N. Dak., and for pay of superintendent. $18,200; for general 
repairs and improvements, $2,000; in all, $20,200. 

l\Ir. FOWLER. Mr. Chairman, I mo>e to strike out the 1ast 
word for the purpose of asking the reason why the appropria­
tion for this agency is cut down from what it was two years ago 
by the sum of $2,500? 

1'1r. STEPHENS of Texas. There was the construction of 
new buildings last year, and they have been completed. It was 
not necessary to longer carry the item. 

l\Ir. FOWLER. Is that for the waterworks? 
1\Ir. l\IANN. The provi ion was for the purchase of water 

and irrigation for the growing of trees, shrubs, and garden 
truck. 

IUr. FOWLER. Yes; that is the item. I withdraw the pro 
forrna amendment. 

The Clerk read as follows: 
For support and education of 400 Indian pupils at Fort Totten 

Indian School, Fort Totten. N. Dak., and for pay of supectntendent 
S:GS,500; for general r epairs and improvements, ~G 000; in all' 
$74,500. "' ' ' ' 

Mr. STEPHENS of Texas. l\Ir. Chairman, I offer the follow-
ing amendment, which I send to the desk and ask to haT"e read. 

The Clerk read as follows: 
i;"age rn, line 8._ after the figures "$G,OOO," insert the · following: 
' For construct1dn of power house recently destroyed by fire and 

for installation, repair, and improvement of beating and lightl.n"' plant 
$15,000, to be immediately available." 

0 

' 

Mr. MANN. l\fr. Chairman, on that I reserve the point of 
order. 

l\fr. STEPIIENS of Texas. l\lr. Ohairman. I desire to state 
llint the heating and lighting plant J.mrned down a few weeks 
sgo. That came to the knowledge of the committee since the 

bill was reported to the House. This is one of the few items 
that is an emergency item which the committee has authorized 
me to present to the House in the form of an amendment. 
The gentleman from North Dakota [Mr. HELGESEN] can ex­
plain the item, as this is in his district. 

l\Ir. CULLOP. l\Ir. Chairman, I would like to ask the 
chairman a question. Was there any in urance carried on the 
building? 
. Mr. STEPHENS of 'l'exas. I am not able to say, but pos-

sibly the gentleman from North E>akota can. · . 
l\lr. MANN. Oh, the Go>ernment does not carry an insur­

ance. 
Mr .. CULLOP. It is not the policy of the Government to 

carry .msurance? 
l\Ir. STEPHENS of Texas. I understand it is not. 
Mr. HELGESEN. Mr. Chairman, on the 28th day of No­

ve~ber last the heating and lighting plant of the Fort Totten 
Indian School was burned. We were notified by telegraph, and 
I took the matter up with the Indian Department. The depart­
ment told me they had sent an engineer out there to look it 
over and that he would make a report. In the course of time 
the enginee1~ returned and made bis report, and Mr. Abbott sent 
me the following communication, togeUler with the proposed 
amendment, which I will now read: 

The heating and lighting plant at the Fort Totten Indian School 
N. _Dak., was. destroyed by fire on the morning of November 28, 1912'. 
It is im_Perativ~ t~at the item herewith be incorporated in the Indian 
appropriation. bill m ord~r that the school may be provided with heat 
;tnd li~ht durmg the commg winter. The appropriation should be made 
immediately · available. -
. It is only necessary to point out the faet that it is practically impos­

s1!Jle for the children and employees to occupy these school buildings 
without .an adeq1;1ate heating plant, because of the extreme cold climate. 
The India.n Service is now attempting to beat a portion of the buildings 
by means of stoves, which are entirely inadequate and are also danger­
ous because of the probabilitf of fire. 

The sc!J.ool plant is withou a lighting system and oil lamps are being 
used, which add to the danger of fire and are wholly inadequate. 

The Indian Service bas provided a temporary power house, which 
should be supplemented with a permanent structul'e at the earliest pos­
sible moment. 

This is one of the largest schools of the counb·y. It has about 
400 pupils. The average attendance is 383 according to the re­
port, and in the cold climate that we have in North Dakota it 
is utterly impossible to get along with stoves, as they are at­
tempting to do now. There are 34 buildings altogether. This 
school occup~es the site of old Fort Totten and the buildings for­
merly used as a fort are partly used for this school. There are 
20 of these buildings heated by this central heating plant, and 
without the rebuilding of this plant it would be impossible to 
conduct the school. A school that is so large that it has an 
attendance of about 400 it seems to me is entitled to immedi­
ate relief in a case of this kind. I do not think it is uecessary 
to go into details in regard to the size of the school. 

Mr. ~.ul\TN. Will the gentleman yield? 
Mr. HELGESEN. Certainly. 
l\Ir. MANN. The gentleman, of course, knows that this bill 

will not become a law until the 4th of March next at best, in 
all probability. 

1\1r. STEPHE:NS of Texas. It is to be immediately ayailable. 
Mr. l\IA.....~. But it can not be a>ailable until it becomes a 

law. 
l\Ir. STEPHE:NS of Texas. We hope it will become a law 

very soon. 
Mr. MANN. But the gentleman from Texas does not think 

there is any likelihood of this bill becoming a law until the 4tll 
of March, does he? 

l\Ir. STEPHENS of Texas. No; and then there will be sev­
eral months of the school. 

l\fr. 1\fANN. This is a deficiency item. It does not ha>e 
any _ulace in this bill at all. If · these buildings were burned 
recently, the department ought to make an estimate for a 
deficiency appropriation, which might become a law at the 
early part of this month, if it is reported out by the Committee 
on Appropriations, which would ha>e jurisdiction. However, 
I shall not make the point of order. I withdraw th~ point of 
order, although it was stupid on the part of somebody in the 
department in not making a proper estimate in a proper manner, 
to get the money speedily available. I withdraw the point of 
order. 

The CHA.IRl\IAN. The question now is on the amendment. 
The question was taken, and the amendment was agreed to. 
l\Ir. STEPHENS of Texas. I ask unanimous consent that 

the total be changed so as to correspond to the additional item. 
The CHAIRl\lAN. Without objection it will be so changed. 
There was no objection. 
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The Clerk read as follows : 
For fulfilling treaties with Pawnees, Oklahoma 1 For perpetual an­

nuity, to be paid In cash to the Pawnees (article 3, agreement of Nov. 
23, 1892), $30,000; for upport of 2 manual-labor schools (article 3, 
treaty of Sept. 24, 1857), · 10,000; for pay of 1 farmer( 2 blacksmiths, 
1 miller, 1 engineer and apprentices, and 2 teachers article 4, same 
treaty), $5,400 ; for purchase of iron and steel and other necessaries 
for the shops (article 4, same treaty), 500 ; for pay of physician and 
purchase of medicines, $1,200 ; in all, $47,100. 

Mr. CULLOP. Mr. Chairman, I move to strike out the last 
word. I want to ask the chairman a question. I see that you 
have g1·ouped here certain laborers and made a sum total for 
the pay of the whole number. 

Mr. STEPHENS of Texas. In what line? 
Mr. CULLOP. Lines commencing with line 4, page 21-

1 farmer, 2 blacksmiths, 1 miller, 1 engineer and apprentices, and 2 
teachers, 5,400. 

Why were not those items and amounts specified for each? 
Mr. STEPHENS of Texas. I will say to the gentleman that 

this is a treaty item, fulfilling the treaty, and we followed the 
language of the treaty. 

Mr. CULLOP. .And this money must be paid whether the em­
ployees are used by them or not? 

J\fr. STEPHENS of Texas. Until the expiration of the treaty. 
Mr. A1ANN. .And, if-the gentleman will permit, these people 

are not actually employed. 
Mr. CULLOP. I understand; but I would like to know if 

when they do not employ ,persons for these occupations whether 
or not the rrumey is paid out for that purpose or belongs to the 
Indians. 

l\fr. l\:1ANN. There is a provision in the bill always providing 
that if a person is not employed the money shall be used for 
other purposes. 

Mr. STEPHENS of Texas. And distributed. 
Mr. CULLOP. For other purposes? 
Mr. STEPHENS of Texas. It was a general fund, and that 

was the name of the f nnd, although it may be applied for other 
purposes. 

l\Ir. MAl\TN. Of course, they have no use for these people. 
l\fr. CULLOP. That is what I wanted to know. I withdraw 

the pro forma amendment. 
The Clerk read as follows: 

FIVE CIVILIZED TRIBES. 

SEC. 18. For expenses of administration of the affairs of the Five 
Civilized Tribes, Oklahoma, n.nd the compensation of employees, $150,000; 
Provided, That during the fiscal year ending June 30, 1914, no moneys 
shall be expended from the tribal funds belonging to thtf Five Civilized 
Tribes without specific appropriation by Congress, except as follows : 
Equalization of allotments per capita and other payments authorized 
by law to individual members of the respective tribes, tribal and other 
Indian schools for the fiscal current year under existing law, salaries 
and contingent expenses of governors, chiefs, assistant chiefs, secre­
taries, interpreters, and mining trustees of the tribes for the current fiscal 
year, and attorneys for said tribes employed und~r contract approved by 
the President, under existing law, for the current fiscal year: Prnvidea 
f urther, That the Secretary of the Interior is hereby authorized to con­
tinue tbe tribal schools of tbe Choctaw and Chickasaw Nations far the 
current fiscal year. 

Mr . .M.ANN. l\Ir. Chairman, I move to strike out the last 
word, for the purpose of asking whether, in line 15, the language 
reading " for the fiscal current year " is not an error? 

l\ir. STEPHENS of Texas. It is an error. I move that the 
words be transposed. 

The CHA.IRMAJ.~. Without objection, it is so ordered. 
There was no objection. 
Mr. BURKE of South Dakota. Mr. Chairman, I move to 

strike out ' the last word. I want to state that this appropria­
tion of $150,000 in my judgment is not sufficient to provide 
the necessary administration in the Five Civilized Tribes in 
Oklahoma. The officials in charge of the Five Civilized Tribes 
estimated for the next fiscal year that $250,000 would be neces­
sary to carry on the work of administering the affairs of th€ 
Indians comprising the Five Civilized Tribes. The depart­
ment, as I recall, only estimated for $200,000. The appropria­
tion last year, I think, was $200,000 or $250,000. In the por­
tion of the bill that provides an appropriation for special agents 
$50,000 was carried last year with the understanding that it 
was to be used for the pay of district agents throughout the 
Five Civilized Tribes. The estimate this year included $50,000, 
which had been eliminated, so that there is a difference, if the 
appropriation last year was $250,000, of $100,000. I believe, 
l\1r. Chairman, that one of the most necessary things for us to 
do is to continue the district agents. The gentleman from 
Oklahoma [Mr. FEruus] I am sure will make tl\e same argu­
ment that he has made heretofore, that there are employed at 
Muskogee alone 500 employees, and that there is expended 
$1,300,000, which I think are the figures which he usually uses. 
Now, I am going to di cuss, perhaps, a little further on, the 
number of employee at .Muskogee, but I want to state now 
that I do not think it is a question of how many em-

..,,g. 

ployees there may be, but the question is are there any em­
ployees whose services are unnecessary? That ought to be 
the q1!estion and not the number of employees. I find upon 
referrrng to the report of the Commissioner of the General 
Land Office that there are something like 500 employees in 
that office, and that under that bureau, in all the different 
branches, there are something like 1,400 or 1,500 employees. 
That I _submi~ is no argument that there are too many, without 
something bemg as erted to show that the force might be re­
duced without injury to the service. I think this item of 
$150,000-

Mr. STEPHENS of Texas. Will the gentleman yield at 
that point? 

Mr. BURKE of South Dakota. Certainly. 
Mr. STEPHENS of Texas. Is it not a fact that the last of 

the lands of the Choctaws and Chickasaws have been sold 
except some small parcels of asphalt and oil lands? ' 

l\fr. BURKE of South Dakota. It is not a fact at all. 
Mr. STEPHENS of Texas. There is very little left. 
Mr. BURKE of South Dakota. Perhaps ·I had better say 

what I am going to say now, rather than further on, if the 
committee will indulge me. I will detain the committee but a 
short time. 

The CHAIRMAN. The time of the gentleman from South 
Dakota [Mr. BURKE] has expired. 

lUr. STEPHiih~S of Texas. I ask that the gentleman's time 
be extended 10 minutes. 

The CHAIRMAN. Is there objection? 
There was no objection. 
Mr. STEPHENS of Texas. I hope the gentleman will admit 

that some of the Choctaw and Chickasaw lands have been sold. 
I think all have been sold, although there may be some small 
remnants~ and it may be that some of the Seminole lands have 
been divided among them. 

l\fr. BURKE of South Dakota. I will say to the gentleman­
and I hope some -of the gentlemen will discuss that feature of 
it-that of the appropriation of $250,000 estimated for, $50,000 
was in the item for the pay of special agents, and that only · 
$15,000 of the amount is to be expended in the administration 
of the office of the Commissioner to the Five Civilized Tribes. 
The money estimated for, all but $15,000, is to be expended for 
administering the affairs of individual incompetent Indians, 
for district agents, the payment of the several employees of the 
district agents, and the general administration of their affairs, 
and only $15,000 of the amount is to be used in the office of 
the Commissioner to the Five Civilized Tribes. 

The gentleman from Oklahoma [.Mr. FERRIS] has repeatedly, 
stated, · and stated it only recently, that there were 500 em­
ployees in the office at Muskogee alone, and that about $1,300,000 
was being expended there annually. I am going to state-and 
I will say that I have obtained this information from the de­
partment, so that it is reliable-that during the fiscal year 
ending June 80, 1912, there was an average of 62 employees 
in tp.e office of the Commissioner to the Five Civilized Tribes. 
Their salaries aggregated 69,338.80. The total number of em­
ployees on December 26, 1912, including the commissioner, was 
51. The total number of employees in the office of the Union 
Agency June 30, 1912, was 104. 

The Union Agency is the general agency that administers the 
affairs and looks after the noncompetent Indians, and has noth­
ing whatever to do with the commissioner's office, whose busi· 
ness it is to complete the rolls and the allotments and the dis­
position of the tribal properties. 

The salaries at the Union Agency were $118,940, and the field 
force consisted of 72 persons, as follows: District agency force, 
45; oil-field inspection, 3; land appraisers, 10; agricultural 
work, 12; salaries, $97,400. The Indian police numbered 35, 
and their salaries aggregated $9,000. The total number of em­
ployees DecembE;ir 27, 1912, was as follows: Office, 90; field, 57 ; 
Indian police, 25. 

Now, I say to the gentleman that if he will figure up the total 
number of employees at these two offices he will find that the 
number is very far below 500. 

Let us see what the commissioner has done during .ti cal 
years 1911and1912-just a few of the things that he has done. 
During the fiscal year ended Jtme 30, 1911, the commissioner 
sold 11,330 tracts of land, aggregating 630,237 acres, for 
$4,212,788, and collected on these lands of the purchase price 
$1,474,247. Those sales were made with the payments running 
along for one or two or three years, I think, and the gentlemen 
from Oklahoma, on account of the drought conditions pre­
vailing down there, very propei·ly secured legislation extending 
the time of payment-the time when this money should be 
paid-but necessitating, as everyone will see, a great amount 
o~ detail work in the computation of interest and the granting 
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of these extensions. For the fiscal year ended June 30, 1912, 
there were solcl 5,009 tract , aggregating 319,310 acres, for 
$2,03 ,023, and collected $1,323,068, and also $50,764 of interest 
on deferred payments. 

The gentlemen from Oklahoma, also looking out for the best 
interests of their State, as they always do-and I commend 
them for it-secured. legislation providing that the moneys 
belonging to these Indians should be deposited in local ~a~ks 
in Oklahoma. Gentlemen, think of depositing _several million 
dollars in local banks throughout the State! Think of the work 
connected with the detail of ascertaining the standing of the 
banks and the arranging bonds and securities, and so forth, as 
is required under the regulations, and think of the amount of 
work that it adds to these officers! There had been deposited in 
132 local banks in Oklahoma on June 30, 1912, $3,034,803 of 
tribal funds, upon "·hich there was collected $52,500 in interest. 
On December 27 the deposits in local banks amounted to 
$3,442,506 in 163 banks. 

The moneys that I ha\e just referred to were deposited by the 
commi sioner as tribal moneys. The Union Agency also had 
on deposit in 52 banks on Jtme 30, 1912, Indian moneys aggre­
gating $1,357,9D3, and the interest collected for the year ended 
June 30, 1912, amounted to $31,793.12. 

Sixteen thousand four hundred and twenty-nine separate 
tracts have been sold, necessitating a ledger account for each 
tract, accounting for remittances received, looking af~er de­
ferred payments, and computing interest thereon until final 
payments are made. As full payments are made deeds are 
issued. The lands being scattered and intermingled with ~1-
lotted lands, computing interest on deferred payments and 
preparing, recording, and delivering deeds all require much 
detail work of an exact character. 

l\Ir. Chairman, the Union agent has submitted. a statement in 
which it appears that during the last fiscal year he actually 
handled over $10,000,000. I submit this is a big showing, and 
it must necessarily require that a large force be provided in 
order properly to safeguard and look out for the interests of 
these Indians. 

Mr. Chairman, the district agents employed in the Five 
CiYilized Tribes, according to the reports that ha\e been made, 
show that they actually saved last year to the individual 
Indians in Oklahoma about $650,000, as I remember, in requir­
ing guardians to account for moneys that were misappropriated, 
in obtaining adequate consideration for leases, and other things 
where the Indians had been defrauded; and in many other par­
ticulars, as I say, they actually saved last year about $650,000 
and about $550,000 in the year before. 

That the force of district agents is not adequate, and that 
they have not been able to protect these Indians as they should 
be protected, was made apparent by the l\lott report which I 
brought to the attention of the House recently, showing the con­
dition of guardianship matters in the Creek Nation, where it 
was shown that about $1,600,000 in the last three or four years 
had been expended. in attorneys' fees, court costs, and guardian­
ship fees in the administration of the affairs of the Indian 
minors in that particular portion of the Five Civilized Tribes 
at a cost of about 20 per cent of the amount handled. 

It may be said, and I presume will be said, that the district 
agents have not been diligent or that condition would not have 
prevailed. It is an absolute impossibility for 10 or 12 district 
agents in an area as great as the State of Indiana, comprising 
a large number of counties, something like 60, if I am correct, 
to be present to look out for each one of these guardianship 
cases so as to see that the interests of the ward are being 
pro11erly protected. I say in the utmost good faith that it will 
be a mi take to reduce this appropriation so that these district 
agents shall not be continued in. the future. 

Mr. FERRIS. l\lr. Chairman, I shall consume only a moment 
of time. The burden of the complaint of the gentleman from 
South Dakota, ·as I understand it, is that the Oklahoma dele­
gation and the Committee on Appropriations have reduced the 
amount of this appropriation for salaries to a degree that is 
dangerous. 1\fy reply is that of the 101,000 members of the Five 
Civilized Tribes, most of them are competent, well-educated 
people, so intermingled and intermarried with the whites that 
there is scarcely any Indian blood left. And to the end that we 
may not make any mistake about it, I want, if I ·may, in a 
moment or two, to analyze this appropriation of $150,000, and 
tell this committee what you can do with that amount in the 
way of employing clerks. 

You can employ 1 chief, at $5,000 a year. You can employ 
10 assistants, at $2,500 a year; 10 more assistants, at $2,000 a 
year; 50 clerks, at $1,500 a year; and 25 clerks, at $1,000 a 
year. '.rhat makes up the aggregate of $150,000. 

Mr. BURKE of South Dakota. If the gentleman will permit 
me, is it not a fact that the salaries of the force to which the 
gentleman has just referred have been largely paid from moneys 
received by way of a charge for collecting moneys and from 
other sources. 

Mr. FERRIS. I think that is partially true, and I think I 
may say at the same time that it is <lone in the face of the 
Atoka agreement. Nineteen years ago, when the Dawes Com­
mission was established, they promised the e people in a solemn 
treaty that they would not use their funds in administering 
upon their estates; but as time went along lax methods were 
acquired, and little items were squeezed into appropriation bills 
here and there which permitted them to take from the Indian 
funds money to hire a great quota of clerks. That appropria­
tion arid the personnel of those clerks have climbed in a way 
that no man can justify. The gentleman says he has a letter 
which states that there are only so many employees here and 
so many there; but I had on my desk and exhibited here in e 
general debate 2H pages of names and salaries, this statement 
being furnished by the Indian office. There can not be any 
mythology or mysticism about that. I get my figures from the 
same source that the gentleman gets bis, and I got that list 
of names and salaries from the Indian commissioner, who is 
as good an authority on that subject as I know of. 

Mr. BURKE of South Dakota. May I interrupt the gentle­
man? 

Mr. FERRIS. I am not going to get into any great colloquy 
about this. The gentleman has a well-defined idea that we 
ought to hire great quotas or droves of people to supervise the 
affairs of these Indians. I have a very well-defined idea that 
we ought to fire nearly every one of them out of there and let 
these Indians run their own business. I know that the gentle­
man will conjure figures. I do not mean to say that disre­
spectfully, but a man who wants to hold his job on a fat salary 
and with a liberal expense account-and there are 500 of them­
can make remarkable figures and can come up here and get gen­
tlemen to present them, which makes them appear very neces­
sary. 

Our delegation is very much in earnest about this matter, and 
we are acting in entire good faith. We belieYe we are right 
about it. We feel that the Indian people down there are prac­
tically bred out; that there is no longer any real Indian prob­
lem there among the great bulk of them. The people of the 
Five Civilized Tribes have maintained their own government 
for more than half a century. They have had legislatures and 
governors; they ha\e passed laws. They have passed laws 
against intermarriage with negro tribes. They have passed 
laws on all sorts of propositions that white people would legis­
late upon. We have now l\Iembers of Congress and United 
States Senators. Our governor, our lieutenant governor, and 
the speaker of the Oklahoma Legislature are Indian citizens. 
I want to beg not only the Democrats here, but the Republicans, 
not to force upon us a lot of employees whom our people do not 
want. What we want is an end to this O\ersnper\ision down 
there. It has lasted too long already. 

The answer to that, as these gentlemen will present it, is 
that we are trying to strip the State of Oklahoma of the neces­
sary supervision that will keep these Indians from being robbed. 
That is onJy a plea to maintain their positions. Quite a start­
ling set of figures was presented here a short time ago by the 
gentleman from South Dakota [l\fr. BURKE] with reference to 
the expense of administering Indian estates in the probate 
courts of Oklahoma. 

The CHAIRMAN. The time of the gentleman has expired. 
l\Ir. BURKE of South Dakota. I ask unanimous consent that 

the time of the gentleman from Oklahoma be extended five 
minutes. 

The CHAIRl\IAN. Unanimous consent is asked that the time 
of the gentleman from Oklahoma be extended fi\e minutes. 
Is there objection? 

There was no objection. 
l\Ir. FERRIS. I haYe just one more obsenation I want to 

make. The gentleman from South Dakota [Mr. BURKE], I am 
sure, in entire good faith and as ably as it could be done, pre­
sented here a short time ago a matter with reference to the 
minor Indians in our State. I did not, at that time, haYe full 
information upon it, and I ha\e not at this time. I can say to 
the House, though, and I want it to go into the RECORD, that our 
delegation has not remained silent and inactirn about that 
matter. We have gone to the Interior Department and got 
these records that were referred to here. We ha \e sent these to 
our governor. We have asked the governor of our State, and he 
has agreed to inYoke the machinery of the State government, 
not onJy to prosecute, but to throw out of office every man whc 
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can be found in any way to have mi treated ::m Indian wnird. 
These figur~s charged in effect that the administration of In­
dian estates cost about 20 per cent, while the estates of white 
children cost about 1.7 per cent for ndmini ·tration. 

That is an amazing statement. I can not believe it is true, 
for to sa believe we mu...<:rt conclude the 40 cojudges and the co­
attorneys, the bar, are all crooked. I am sure such is not true. 
There is an answer to that. In most cases of the Five Civilized 
Tribes the Indian cbildl·en have land, while the white children 
have none. That is not uniformy but it is almost Why? Be­
cause up until the la t few years they could not acquire title 
to- land under any conditions. Up to seven o-r eight years ago 
you could not acquire title to a town lot, let alone agricultural 
land. So the estate was administered upon, almost in toto, for 
the Indians to hold the i·eaJ estate, whereas the white estates 
were a little personal property which does not require any court 
proceeding or extended court costs. · 

Now, following that, 96 employees ought to be enough to ad­
minister upon a few full-blooded Indians thn.t remain there. 
The gentleman will reply that the records of the Interior De­
partment will show that there are 35,000 fnll-blooded Indians. 
Now, there was a time when it was slippery down there as to 
whether you should remain on the rolls or remain off the rolls. 
It was worth $8~000 or $10,000 ii you remained on the rolls, and 
you lost everything if you went off the rolls. An unwritten 
law went around that if you went on the rolls as a full-blooded 
Indian you would never be rejected.. The result was that a man 
with one-eighth or one-thirty-second Indian blood, if he could 
get some tribunal to put him Qn the rolls ns a. full-blooded In­
dJan. wt>uld go on; and so he sits there with fi.fteen-sixteentlls 
white blood in his veins-sits there as an incompetent Indian­
whereas, as a matter of faet, he is able to hold a seat in Con­
gress, a seat in the Senate, or be at the head of a banking insti­
tution, or a lawyer or a doctor, as many are. 

N0w, the real situation with regard to the Five Civilized 
Tribes is that the agency ought to be squeezed down to 25,000 
or 30,000 an agency something like the Kiowa Agency, to ad­
minister ~n the full-bloods and to let the white Indians alone; 
and the sooner that can happen the better. 

Mr. 1\IANN. Will the gentleman yield for a question? 
Mr. FERRIS. Certainly. 
M1". !l-1ANN. Did the gentleman happen to see a rep<>t·t made 

by one of the board of Indian commissioners in reference, not to 
the agency~ but as to the condition of the Indians down there as 
to their ability to transa.ct business? 

Ur."' FERRIS. I saw that in one of the papers. 
Mr. MANN. I do not know how much of it was published in 

the paper; it is an official document, of course.. 
Mr. FERRIS. I did see it, and inasmuch as the gentleman 

alludes to- it, and Members may not know what it was, I will 
say that it comes- about in this way. This man the genUeman 
from Illinois refers to lives in Boston or Philadelphia? 

l\lr. :MANN. I do not know where he lives. 
Mr. FERRIS. I think he Jives in Philadelphia. 
l\fr. MANN. All the Indians are not west of the Allegheny 

Mountains. 
Mr. FERRIS. I know they are not; that is very true. I 

think this gentleman's name is Vaux. I have met Mr. Vaux; he 
is a delightful gentleman, a pleasant man, and undoubtedly has 
the best motives and intends to do good things for the Indians. 
I uo not impugn his motive nt all, but this is what happens : A 
man like 1\1r. Vaux will come from the East to Oklahoma. ~e 
wants to see some poor, old, pitiable Indian living out under a 
bark, and you can nnd whites worse off than they are; but he 
wants to see if he can not find some poor, old, ignorant Indian 
who does not know A from B, and through unfortunate circum­
stances is reduced to nothing. He finds him; he lives in a 
hovel, and the old Indian gets out in front of the hovel and 
pulls his hair down over his face so that he looks like an idiot, 
and the man gets out his camera and takes the picture, takes it 
back to New York and the New York Sun, or some other paper, 
writes up a beautiful story f01· the Sunday edition to go all 
over the East. People who know not of Indian questions think 
all Indians are alike, and that an agent should be detailed to 
transact all the business of these people, whether competent or 
incompetent. Such a large amount of supervision renders these 
Indians dependents and incompetents. 

Mr. MILLER. Mr. Chairman, I move to strike out the last 
two words. 

Ur. STEPHENS of Tex.as_ Mr. Chairman, I ask unanimous 
consent that all debate close on this matter in five minutes. 

1\fr. 1\IILLER. If the gentleman will pardon me, I want to 
read a paragraph or two which will take me more than five 
min ates_ 

Mr. STEPHEXS of Texas. Then I will ask that all debate 
close on the matter in 10 minutes. 

Mr. HARRISON of MississippL Mr. hairma.n. does tllU 
carry witll it the paragraph m1d amendment thereto? 

Mr. STEPHENS ot Texas. There is no am ndment pending 
I understand that we are discussing the item on a pro forma. 
amendment made by the gentleman from outh Dakota. 

Mr. HARRISON of .Mi sissippi. I shall object to that. because 
I desire to offer an amendment. 

Mr. STEPHENS of Texas. I will yiefd to the gentleman to 
off el' an amendment;. I hate no objeetion to that, and I a k 
nmmi.mous consent that all debate be closed in 10 minutes on 
the paragraph.. 

l\lr. BURKE of South Dakota. A parliamentary inquiry, 
Mr. Chairmun. 

The CH.AIR.MAN. The gentleman will state it. 
?i!r. BURKE of S-0uth Dakota. I anticipate that after this 

debate has closed it will not be out of order then, if mianimous 
consent is granted to clo e debate. to off er a an amendment 
an independent paragraph. 

The CHA.IR.MAN. Unanimous consent is a.·ked that debate 
on the paragraph shnil expire at the end of 10 minutes. Is 
there objection? 

There was no objection. 
l\fr. MILLER. 1\fr. Chairman, I rmderstood when the gentle­

man made the request for unanimous consent that it w-0.s not 
intended that the time desired by the gentleman from Missig.. 
sippi [Mr. lli.Rmso~J should be taken from the 10 minutes 
requested.. I will state that I may use about 7 minutes. 

Mr. Chairman, this controversy respecting the proper method 
of handling the Five Civilized Tribes i a. perennial one. It 
comes up at least once each year, and lately it ha come up 
once each se sion. The r eason it is perennial must be the fact 
that it is a difficult proposition. I do not tPJnk any :Member 
of the Honse will que tion the patrioti m, zea.1, and ability of 
the gentlemen from Oklahoma, who are interested in and take 
an active part in this matter although some of us may be in­
clined to differ with them in their conclusions, perlrnps in some 
of the facts, which they state. 

Pe1·sonally I do feel a sympathy with their contention thnt 
we should withdraw· supervision at the ea.rlie t practical time, 
but what is a p.l!"actical time and a proper one to withdraw 
supervision is the distressing feature. I de ire to call atten­
tion of . the committee for a few moment o ome work now 
being performed of a. detailed nature at the agency in which are 
engaged many employees of whom criticism has been urged. 

And as I take up this featme I wish to fir t call attention to 
the L'1.ct that we have had ome bitter experiences in the tate 
of Oklahoma, experiences that seem to recur e-ren when we 
think they fu1:rn passed away. There has been an attempt, and 
I think perhaps we can say a successful attempt, to blot out from 
history what is known as the Creek and Muskogee town-site 
matter,. and yet we must look back upon that as a les on to 
guide us in some of the deliberations of the present. I my If 
think that there is not a case in a.II Indian history, beginning 
with Christopher O-Olumbus and coming down to now-and 
that is going some-that is as black and as bad as the town­
site cases in the Creek Nation, about whicb we hear nothlng 
now, because, as I have indicated, it is pretty nearly a clo ed 
chapter. With that lesson added: to some of the others, par­
ticularly the guardianship and probate-court matters recently 
discu ed by the gentleman from Soutll Dakota [Mr. BURKE}, 
some of us feel that there still: remains a nece sity on the part 
of the Government to extend its protection a.rut care, nd super-­
vi e some of the details, over some of the activities and property 
rights of these people . 

.Mr. FERRIS. Mr. Chairman, will the gentleman yield? 

.Mr. MILLER. Certainly. 
Mr. FERRIS. Does not the gentleman think it wonld be a 

part of wisdom to draw the agency down to a pToposition of 
handling the really incompetent Indians? 

l\Jr. MILLER. Yes. 
Mr. FERRIS. And let the money and property of the white 

Indians go? 
Mr. MILLER. Yes. 
Mr. FERRIS. Does not the gentleman think that $Hi0,000, 

which provides for 96 employees, ougbt to l>e enough? 
Mr. MILLER. If the gentleman will add enough to continue 

these district agents for u.nother year, until the probate courts 
can get stra.ightenecl a.round--

1\fr. FERRIS. But does not the gentleman think that out 
of 96 employees 18 of them might sen-e a district ngent , if 
they were so designated? 

:rifr . .MILLER. Eighteen would be entir ly inadequate for 
the work. This matter of the probate court only came to 
public attention two years ago, when th co1nmittee, of which 
I happened lo be a member, uneartheu sorn tlling in the very 
presence of the gentleman from Oklahoma. [Mr. FERRIS], who 

• 
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cooverated with us in eY"E~ry respect, anO: who· I am su~e- shared . ~.tr: MILLER I do not thinli: the number is· Yery small~ in 
our views upon the subject. The probate courts of Oklahoma view of the neX:t pa1·agrap1f in t1ie bill, which calls for- $300iOOO: 
ha-ve not yet become strafghtenedi ~mt-pmified, as it were-and fOr-these·schools-. 
the public sentiment of the· State has not- yet been thoroughly Afr: FERRTK r think it is. 
aroused' and not yet asserted· itself. in appmpriate· action, so: thatt Mr. CARTER. Mr. Chairman--
the affairs of a large part of the Indians will be honestly and1 Mr. BURKE or South Dakota. 1\fr: Chairman, a parlia· j 

justly- handled without governmental supervisiop.. Conditions mentary inquiry. 
are improving, but the complete change has not yet come to · pa~, The CBAIR1r'MN. The gentleman will state it. 

I .think it is going to work out, but· while it is working out I Mr. Bl'.JRK)il of South· Dakota. H-as not the debate ended on 
think we ought to still keep up these district agents for a~other , the paragraph?_ 
yea.r. However, that I did not intend to si;ieak of. I wish to Mr. CARTER. I move to strike out the last two words, Mr. 
call' the attention of the committee· to some of the work that Chairman. 
is being done by these agency employees. F have had many l\fi•. STEPHENS' of' Texas. There· was an· understanding that 
people speak to me about the-destituti'Qn of the Ind1ans-in Okta- the· deJJate:-was to close in, 15' minures. 
·homu, assuming that they were· po'Verty stricken. As a matfer The CHAIRMAN. Tlie Chair understands· that that request 
of fact, they are not. Muskogee, the $econd· city in. Okla-lioma, was· presented; but withdrawn. 
iS' the center of a forest, not of oak, not of pine; but .of oiI wells. .Mr. STEPHENS- of Texas: Then- I desire to renew· the re­
Booking abroad from the city you can see 5,000 great derricks. quest that all debate on this parngraph tie· closed in two· 
It is one· of the most inspiring indllstrial sights- ever unfolded. minutes. 
to human gaze. · The CHAIRMAN. The gentleman from Texas [Mr. STE-

The CHAIR~IAN' (Ml.'. RoDDENBERY)'. The time of the gen- PHE~s] asks unanimous consent that all debate on: the para-
tleman. from Minnesota has expired. graph close in. two mfuutes. Is- there objection? [After a-

1\fr. MILLER. Mr. ChaiTman, I ask unanimous consent to pau:Se.l Tlie Chair· hears non-e. 
proceed for five minutes more. Mr; sr.rEPHENS of Texas. I yield to the gentleman from 

The CHAIRMAN. Is there objection? Oklahoma [l\Ir. CARTER]. 
There was no objection. Mr. CARTER. l\fr. Ohairman, Il shall Jiru.·dJy· need! the two 
Mr. MILLER. This is but one of the great oil fields in' Okla- mfu.utes. There has been. repeatedly stated on the :floor: at this 

homa. At Tulsa there is a greater one, and others might be House- the many wonderfuf thinga the. fo.mou.s: Dawes 0lmmi.S:­
nrun~ Some of the work fu-eident to the administering· of' th-e sion and! t1ie Union Agency have: done-in Oklahoma. The Dawes. 
affairs at these Indians becomes apparent wnen: you see· the fik:- Oom.mission came, there- in 1'893 a.nu this is 1913; it ha-s oper=­
ure connected with· handling: these- oiT leases. Nearly all of.. ate<f for 20 yeRrs, and I dare say it"hillf consumed from Federal 
the e oil lands, it will be borne in mind. are Indimi lands, owned Treasury and tribal funds- combined nat less: than $1,000 000 ner 
by private Indians, whose affairs ha.--ve to be s.u.perfutendec:'P or annum, which would~ . aggregate $20,00<J,OO~), and which the gen­
they would: be defrauded'. r read now from tlic report of' the tfuman must a<;Imlt 1s out of all1 _vropo:dion. to the amount of 
commissioner: work accomplis:hed! Much has a:1s0· been~ said about the ex:trav-

Onc of the greatest oil fields in the world bas been developed fn tha agance- of r·ob:rte courra in handlin!f fadian probate matters-, 
area of the Five- Tribes, largely under departmentai leases. Tile (!ro· but I d?ub very seriously if the percentage of ~ost iIL probate­
duction during the past few years has heeD.J approxllµ~tnly 40,0001000 • proceedings- has= equaled: that consumed by tfi.e Indian Bureau 
barrela: per annum. The. Union· 4gency; hns liandled· u1r to' the close- of in Okiahoma fo· r thn.. s~ttia:men" ~~ t'fie +--1·bal ~--+~~e. ' 
the past year 23, 721 leases, mostly oi1 and gas, and. on. June 30, 1912. ., "· 1. w. u. ~ 
had 7,679 individual royalty· ledger accounts, ~ta restricted Cherokee Mr. BURKE: of Son ' Dakota. Now, Mr. Chairman, as a new 
equalization accounts, 967 lan<hsale accounts, with baiance aggregating paragraph, after line 23; Ollt page 22, F ofEer-an amendment, that 
a total of $1,135,033.24, distributed in {52 banks located in almost every wfiicT.. I se'"d ~~e Clerk's desr-: 
county; in eastern Oklahoma. While this money is- uasslng- througll. the .u .u. t..ll n:. 
process of supervision the depo.sttories are rcquir"ed' to pay interest The OHAIR · . The Olerlt will report the amendment. 
thereon. and during the year a: t;otal of $BI,7"93.12 was collected! rur The- Clerk reaCf as follows: 
interest on these accounts and 11aid to the Indians. During. tha year 
just closed tbe total collections and total disbm:s:emen.ta aggrega.led.ove~ F'or· p-ayment' or salaries-- ot employees: and other expenses of a.cl\"er­
$6,000,000. Including the amount receive-a· from the 'l'reasury for tisement and sale in connection with the dlsposition ot unllllotted landS 
transfer to individual accounts or dIBbursement and balances brou~?t and other_ triba~ properfy belonging to an~ of· the Five ClvillzedI Tribes, 
forward from previous yea,r, the gr.and tatal ot money handled· foir me to be paid from the proceeds of such sille.s when. authorized by; the 
fiscal yeax 1912 was $10,701,624.27. The accountihg work is, entirely Secretary CJ! the- Interior as provided. !Jy- tlie- a·cr approved Marcli 3, 
handled in the agency office at Muskogee, the field force being relieved; UlllJ, not exceeding; $25,000, reimbursable• from proceeds· of ' sales, 
as far as possible, of all clerical de.tail,. so that they may giy.e. them en~ l'ifr. STEPREl\T& of Texas. Mr. Chairman, I desire to make 
tire time to in>estigati.on-s and the. expeditious handling. o{ appllcations a. pofut ot order agams· t t'·e •nnendment. r~ i·s· new le2:1·slf>tion· 
and cases filed with them. The account for the year was made up ot:. ll' <.LLU i; ~ •-' 

28,786 remittance entries and 71,711 disburs-ement' vouchers. There and is not germane to the paragraph in the bill. 
were 412,944. pieces of mail handled by the Muskogee office during the The OHAIRMAN (Mr. SAu!\"i:>ERS). Tlie Chair will hear the· 
year. gentleman from South Dakota· [M.+: BuRJm]. 

The gentleman from Oklahoma: ::iay& there is a la:i:ge number Mr. BURKE of South Dakota. Why, Mr. Chairman, there is-
of employees. It is a large job, it is a job of innumer-able' de- not any question about it, if the Chall: will look at the law. 
tuils, big in dollars; vast in detail, and if it is to· be:- properly r did not suppose that anybody would. make a pein.t of ord~r 
handled at all a requisite number of competent empfoyees; must against the amendment. In 19ll the gentlemen fr.om Oklahoma 
be empfoyed. were- solicitous that tliere be legisiatiorr permitting- the deposit 

It is not simply a question of lands, either· grazing oi-fiu:ming, o:t money belonging to these Indians in the local banks in Okla.­
but it is a great mineral field', cut up into small tracts; with hqma, and this act; was passed. The net proceeds from the sales 
vast numbers of leases. Many of the Indians are incomnetent, of surplus and unallotted lands- and' other tribal' property-, 
and most of them require some supervision; and while thts- belonging to any o:f the Five Oivilized Tribes, after deducting 
vast task remains in its present condition I for one feel that the necessary- expense of advertising and sale, may be deposited 
we should give· to the service a reasonable sum to employ a in tl:re national" or State banks of· Oklahoma, and so forth. The 
reasonable number of employees. The· gentleman seeks to cut comptroller held that under that language they could not 
the present appropriation. To-day tliere are employed· at this deduct from the proceeds the cost of sale, the a:dvertisfng, and 
agency 90 office men, 57 field men, and 25 Indian QOlice; In so forth, and· that it wa:s necessary to have this legislation in 
addition there are 51 in the commissioner's office. order to carry out the provisions of. that act, and in the current 

Mr. FERRIS rose. appropriation a.ct for this year; and also last year, this· language 
Mr. MILLER. Oh, I know the Kentleman has five hundrM was carried fu.. order that the amount might be deducted as the 

and something. I do not know the names that are there, but act of 1911 contemplated~ . 
I Iiave a certified statement: from the--agent himself, and I am The CHAIRMAN. Will the gentleman.. send up the law?' 
sure the gentleman will admit that it is true. Mooted question like this depend entirely on the law· which 

l\Ir. FERRIS. I know the gentlei;nan does not care to mislead. furnishes the· authority. Does the gentleman from Texas [~fr. 
I hold in my hand here 2H pages of· a closely written document, STEJ.>.HENS] desire to say-anything on· the point of· order? 
giving the names, salaries, a.rut officers, that was:turnished. to me Mr. BTI'RKE of South Dakota. It is identical with the cm-
by th~ Commissioner of Indian Affairs; rent law, r will say to the gentleman. 

l\Ir. MILLER. Does it contain the teachers of· all. t'.lie schools Mr. STEPHENS ot Texas; rdentical with the language 
down there? . carried in the last bill? 

Mr. FERRIS. Probably· it does. 1 l\fr. BURK.El of South Dakotrr. J'ust exactly. 
Mr . .MILLER. I am sure that tlle gentleman in thig. contro- Ur. STEPHENS- of Texas. r do not. think it wouhl foll.Ow· if 

1er y would not ask. that those teachers be included.? it had been in· the last- bill it would be germane to this bill o:i: 
Mr. FERRIS. I am not sure they are. If there are: any in., would. not be- new- legislation. 

eluded, there 1s but a small numberr of them. d Mr. BURKE of South Dah.-otrr. Not at rrll. 
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. ~Ir. STEPHENS of Texas. It might have been subject to the 
point of order la t year, and the point might not have been 
rnacle. I understand the point to be now that there is no law 
authorizing this to be paid out of Indian funds. That is surely 
ubject to a point of order . 
. l\fr . .iUANN. As I recall the item in the current law it has 

not a fixed amount at all. 
Mr. BURKE of South Dakota. Not exceeding $25,000. 
1\Ir. l\lAl~N. I think it says not exceeding 10 per c_ent of the 

receipts. 
Ur. BURKE of South Dakota. 1.'hat is another item. 
:\Ir. CARTER. That is for the collection of rents. 
:Mr. BURKE of South Dakota. Twenty-five thousand dollars 

is to be deducted from the proceeds of the sale of unallotted 
lands-not exceeding $25,000; and I will say to the gentleman 
that the act of 1911, which proyided that these moneys should be 
deposited in banks of Oklahoma, contemplated that the expenses 
incident to collecting them-the sale and property-should be 
ueducted, because the law reads the net proceeds shall be de­
ducted. 

)Jr. STEPIIE.i.:'S of Texas. Now, l\fr. Chairman, I desire to 
read · the amendment. I understand the amendment is in the 
exact language of the law of last year, and I maintain that the 
provision in . that act itself was subject to a point of order. 
'.rhi ' is the language : 

For payment of salaries of employees aild other expenses of advertise­
ment of sale in connection with the disposition of the unallotted lands 
and other tribal property belonging to any of the Five Civilized Tribes, 
to be paid from the proceeds of such sales when authorized by the 
• ecretary of the Interior as provided by the act approved March 3, 
1911, not exceeding 25,000, reimbursable from the proceeds of sale. 

That, I think, makes it clearly subject to a point of order, 
because, as I understand it, there was no law before that which 
took from the Indians the money to make them reimburse these 
payments. If it had been in order for one year, then I will state 
that it would not have been in order for the next year, because 
these acts are only annual and run only for the terms coyered 
by the acts. 
, l\lr. FERRIS. And if the gentleman will permit, I · may say, 

in addition to what the chairman has stated, that the appro­
priation of $25,000, reimbursable, was to do a specific task­
that is, to sell the unallotted lands of the Five Civilized Tribes. 
They haye sold the unallotted lands of the FiYe Civilized Tribes, 
and now they come in and offer an amendment, in identical 
language, to do the very thing that has already been done. 

Mr. BURKE of South Dakota. Mr. Chairman, that has noth­
ing to do with the point of order. 

Mr. FERRIS. I think it has. I think if an appropriation is 
made to-day in this current bill to do a specific thing during the 
following fiscal year, and that thing is done, eyen though 
it be in order that year, it would not be in order in each suc­
ceeding year and indefinitely; and the fact that that was in 
order last year, to do a specific task that was done this year, 
does not make it in order in a succeeding year. 

The CIIAIRi\IAN. The Chair desires to ask a question of the 
gentleman from South Dakota [Mr. B RKE]. 

Mr. CARTER. Mr. Chairman--
The CHAIRMAN. The Chair will first recognize the gentle­

man from OkJahoma [l\Ir. C.ABTER]. 
Mr. CARTER. l\fr. Chairman, practically this same question 

cnme up in the Sixty-first Congress. There was an item in the 
Indian appropriation bill as it came from the committee pro­
Yiding for the payment of certain matters out of Indian funds, 
such as this. A point of order was made against the provision 
by the gentleman from Oklahoma [Mr. DAVENPORT], and upon 
that point of order the paragraph was ruled out. I haye been 
trying to get the text of the debate at that time, but have not 
succeeded as yet. I hope to have it in a few moments, and ask 
tlle Chair to reserye his ruling until we see what the record 
discloses. 

The CHAIRMAN. The Chair desires to ask the gentleman 
from South Dakota a question. Of course, there is a question 
back of this of authority to make this payment. The Chair 
is referred to page 14, which seems to provide that the net 
receipts from the sale of the surplus of unallotted lands and 
other tribal property, after deducting the necessary expenses 
of advertisement and sale, and so forth, may be deposited in 
the national or State banks, and then follow certain provisions 
in relation to their disposition. Now, does the gentleman find 
in that authority to appropriate $25,000 for the payment of 
salarie of em11loyees? 

:Mr. BURKE of South Dakota. l\Ir. Chairmav., the $25,000, 
if I remember exactly the wording of the provision, is a mere 
limitation. The appropriation is that there shall be expended 
for the expenses of advertising, and so forth, in connection with 
the sale of unallotted lands, not exceeding $25,000; but I may 
be mistaken. 

l\Ir. MANN. That is it; not exceeding $25,000. 
Mr. BURKE of South Dakota. Mr. hairman, if we have 

by law enacted legislation that we will do a certain thing, I pre­
sume that it is necessary to make an appropriation to exe ute 
the Jaw. The only point that I can see in the point of order 
made by the gentleman would be thal to deduct the expen e 
from the proceeds is contrary to some existing treaty with the 
Indians. 

Mr. CARTER. That is true, too. 
Mr. BURKE of South_ Dakota. 1\Ir. Chairman, there is al>so­

lutely no treaty and no agreement that requires the United 
States to go into the busine s of depositing money belonging 
to these Indians in the banks of Oklahoma and collecting in­
terest thereon, and there is nothing in the law that contem­
plated that the United States would be selling lands, as land 
has been sold in Oklahoma, on time payments of 25 per cent 
annually, ancl. a great many other things that we are doing in 
Oklahoma. And when that provision that the Chair now has 
before him was considered as finally enacted into law it was 
done after a careful examination of existing treaties and 
agreements with the Indians, and nothing could be found in con­
flict with our requiring of these Indians that they pay the 
expenses of this unusual business which we are carrying on for 
their benefit. 

The gentlemen from Oklahoma are not only trying to drive out 
the district agents who supervise and look after the affairs of 
the individual restricted Indians, but they also propose to ap­
propriate money from the Federal Treasury to pay the expen e 
of administering laws tllat have been placed upon the statute 
books for the benefit of the people in Oklahoma, the local banks. 
For instance, the depositing of $5,000,000 or $4,000,000 in 200 
banks and collecting the interest thereon is something of au 
undertaking. We are going to pay the interest to the Indian , 
and then the United States is going to pay the expense of the 
administration. I say to the gentleman that that is contrary 
of the policy that prevails, so far as the Committee on Indiau 
Affairs is concerned, on both sides of the House, as to dealing 
with the Indians generally. 

The CHAIRMAN. The amendment contemplates the payment 
of salaries of employees-the amendment at the desk. 

Mr. BURKE of South Dakota. It says " necessary employ­
ees," does it not? 

The CHAIRMAN. The word " necessary " i not used. It 
contemplates the payment of salaries. Now, are the e em­
ployees necessary in connection with the advertisement and sale 
of these unallotted lands? 

Mr. BURKE of South Dakota. Certainly. 
The CHAIRMAN. But for this provision in the amendment, 

these officials would not be paid for services rendered in con­
nection with the unal1otted lands? 

Mr. BURKE of South Dakota. Mr. Chairman, if I under­
stand the position of the gentlemen from Oklahoma, it i. that 
they will be paid out of the appropriation of $150,000 that is 
now used for other purposes largely. 

The CHAIRl\lA.l~. Is that true as a matter of fact? 
Mr. BURKE of South Dakota. I think it is. 
Mr. FERRIS. These lands have been sold four times in the 

last four years. '.rhat is, they have been offered for sale. 
Every year they go around and offer them, but do not sell 
them. This year they sold nearly all of them, and there is no 
necessity for offering them again next year. That is the fact. 
I understand that goes to the merits, but the gentleman asked 
for information. 

Mr. CARTER. They have so stated. The Commissioner of 
the Five Civilized Tribes stated publicly that there would be 
no more sales of these lands in the future. 

Mr. BURKE of South Dakota. If the merit have any bear­
ing upon the ruling of the Chair on the point of order--

Mr. CARTER. I was answering the gentleman's statement 
about the matter, that is all. I think it bears right on the 
point. 

The CIIAIRUAN. The Chair is simply trying to get at the 
facts. The principle is clear enough, but the difficulty is to get 
at the facts about tlie parliamentary situation. 

Mr. CARTER. In the first session of the Sixtieth ConO'ress 
the following paragmph was read : 

For clerical work and labor connected with the leasing of Creek and 
Cherokee lands, for mineral and other purposes. and tbe leas ing of 
lands of full-blood Indians under the act of April :..?6, l!JOG, $40,000 : 
Prodded, That the sum so expended shall be rcimburs3.b le out of the 
proceeds of such leases, and shall be equitably apportioned by the Sec­
retary of the Inter ior ftom the moneys collected from such leases. 

To that provision the following point of or<ler 'vas made: 
Mr. D.HENPORT. i\Ir. Chairman, I make the point of order to the 

proviso beginning in line 23 and extending to the end of line 26 on 
the ground that it is new legislation ::md contains a change of existing 

· 1aw and the treaty with the tribes. I make it a to the entire proviso. 
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Th&e wa -considera:hle -discussion, ·cm·ering se-reral pages of 
the RECORD, niter ·which -tlle -Chair final1y ruled in fhe folio.mug 
manner: 

Well the Chait' is ready 1:0 rule; and -thou_gh be ts ·very loath himself 
to o ~ulc, yet, afte-r consultation with a gentleman who is an ex­
cellent authority a.nd who seems .ta be -ve1·y elear, the Chair :austa.ins 
the point of order. 

lllr. BullKE of South Dakota. I ,will say to the .gentleman 
from Oklahoma that at that time 1the act (1f 1.911 'had not been 
pas~ed. 

:l't.fr. CARTER. IT:lle act of 1912 was only fo.r 12 months., :was 
it not? 

. .Mr. BURKE of ·South Dakota. I am speaking of the para­
graph in the .Indian appropriation bill for 1911 which ;was gen­
eral .in its •character and which provided that the -net amount 
rec:eived from the sale of 'lands should ·be deposited in the local 
banks after deducting the e:x;pense-0f sale ~nd.advertising. Now, 
the gentleman from Okl.a:hema assisted <in -Obtaining ·that 1egls­
la tion, and it W-as granted upon the .representation tha.t the 
expense •of the sale and ad-rertising would ·be deducted ·from the 
proceeds. . 

Mr. CAilTEil. My recOilec:tion is that that was un -amend­
ment to the Jndian a_ppr:op..riation bill put on in the -Senate and 
adopted in conference. 

:&fr. BURKE of · Seuth Dakota. No ; .it ''as inseJ.Jted. in the 
House. 

The OHAIRMAN. 'Would the word" salaries" -ln the-amend­
ment be considered as being limited exclusively to compensation 
for work im.medi.a-tely connected with the -sales, or would -it ha>e 
a broader application? 

Ur. BURKE of South Dakota. Lha-rc not the 1tem. J have 
sent to the desk the copy that I had. 

':Che CHAIRMAN. The Chair ls inclined to think that the 
authority of the act cited which prov'ides for dE:po.siti~g in ce1·­
tain banks the ;nef Ieceipts from .the sales of urplus and un­
allotted lands, less the necessary e..'rpense of advertising and 
sale, is hardly authority to ·StUJport the amendment under cnn­
siderntion relating to the salaries of employees and other 
things. The Chair is not ve1:y well :Satisfied in his own mind 
about this ruling, because lt is difficult for him to get at -all 
the pro>isions o.f law back .of ·the amendment, and which .are 
supposed to justify it. .On the whole, however, tllougll with 
some hesitation, the Chair sustains the 'Point of order. 

Mr. BURKE of South Dakota. l\Ir. Chairman, I offeT as an­
other independent paragraph wha-t l -send to the Clerk's desk. 

'l'lle CHAIRMAN. The ,gentleman -from South Dakota offers 
an amendment, w.hi-ch -the ·Clerk will ·report. 

'l'he Clerk read as -follows: 
Add as _a -separate paragraph, after line 23, the following: 
"I1'or expenses incident to and in connection with collection ol rents 

of unallotted lands and tribal buildings such amount as tIDay .be neces­
sary : PrO'Vided, That such an expenditure shall .not exceed in th.e ag­
grrgate 10 per cent of the amount collected." 

l\Ir. FERRIS. I reserve a point of order on that. 
l\Ir. BURKE of South .Dakota. Mr. Chairman, .it is possible 

that this item ts subject to a point of order. I will say, how­
e>er, that it has been the law in two o.r three .of the 11nnual 
a,ppropri.ation bills, including the one for the current fiscal 
year. As I have .already .stated, we ru·e doing a very .large 
amount of work in Oklahoma, _and much that .ne-ver was con­
templated by the original treaty made with the Indians when 
we undertook to make a roll and to allot the lands. 

'The gentleman :has stated that the unallotted lands have 
already been sold. I will state that there a.re a.t _pl.'esent 
100,000 aares of i.mallotted 1ands undisposed of. Thel'e are 
1,300,000 acres of timberlands that llave not been disposed of. 
There are something like 20,000 accounts pending, where from 
75 to 25 _per eent of the purchase p.tice which -was to ,be pald 
for the unallotted lands, -aggregating several -million dollars, 
has not been collected. Evidently .there must be an adminis­
t:ra:t.i rn force in the Five Civilized Tribes to attend to the de­
tails pert:nining to the collection -Of this large amount of 
money ; and, as I stated a while ago, owing to , he diligence of 
our friends from Oklahoma, the time for the .making of these 
p4y.ments wus -e:x;tended.. Tbe rate .of interest is, I think, 6 
per cent, and therefore every time :there is :a payment -made 
.there has to be a computation -to .ascB:rt.ain the amount of -in­
terest. Wheu payment is made finally then there has to .be 
the i1roving, and _the issuance of the deed, and a great amount 
of '-rork in connection -therewith. 

I .want to call the attention of the committee-and I am 
very glad gentlemen have made these points of order-to the 
fact that, so far as Oklahoma is concerned, the Federal ·Treas­
ury will bear the expense of administering the -affairs of the 
Indians. But in every other part of _ the country .wherever it 
is possible to do so and where·rnr the Indians have any money, 
to say nothing of an estate that amounts to forty or sixty mil-

lion dollar , iin that -state ihe expense of administering the 
affairs rmust •be borne by the Federal Government. 

I say ;it is inconsistent, and I am surprised that our friends 
from ·Okla.lloma that .ha>e .secured -the things J: .have .referred· 
to ;\".hen it .was distinctly provided, that the expense of sale 
and ·collection at the time was :to be · deducted from the ·pro­
ceeds, tlirrt they now come in .and ralse the point of order in 
order :that the mm1ey may be paid from the Treasury. 

Mr. FERRIS. 1Will the ·gentleman yield? 
l\Ir. BURKE of South Dakota.. :Yes. 
Mr. E'ER-RIK If the gentleman will pardon me, I want to 

state some ilgures. •Oklahoma has about 117,000 1ndians within 
her borders. There -are "300,000 Indians in the entire United 
States. There goes to Oklahoma $460,230; Arizona and '.New 
Mexico, $738,000; California, $21,250 ; 1\linnesota, $213,175 ; and 
to .South Dakotu, the .gentleman's own State, $64:6,500, of which 
the two .ma.in items aggregate some $500,000, which are abso­
lute gratuities. 

Mr . .BURKE of South Dakota. What is that statement­
what did the gentleman -say goes to South Dakota? 

Mr. FEilRIS. I say there are two items aggregating $507,000 
that are gratuities by which -the gentleman is bound by no 
treaties. · 

l\Ir. BURKE of South Da·kota. ·Oh, the gentleman is not 
familiru· with the treaties or he would not say that. 

Mr. FEilil1S. 'I think I am quite familiar with them. There 
goes to Oregon $283,736. Mr. Chairman, I will state that the~e 
has been ·so much much.-raking by people who know not the 
facts in this matter that they ar.e hard to understand. iOur 
State maintains more than one-third of the Indians. We hm-e 
been the dumping ground of the Indians ·in that State for the 
last 50 years, .and to haye people come here when items are 
reimbursable and make these -statements is too .much, and we 
c.:.m endure it no longer. Nearly two-thirds of the Indians in 
the United States are fa our State, and the -small sum ·of 
$460,000 _goes to .that State and mo.st of it on the treaty items. 

.l\Ir. BURKE ..of :South Dakota. The gentleman said a moment 
ago -thu.t most of rfhe Indians in his State, or a good many of 
them., were holding public office, one was the governor, and ;very 
properly -pointed ,to the fact that we have one of the civilized 
tribes, an honored and distinguished Member of this Honse, 
and from what the gentleman :has heretofore said I am ~urprised 
that he -would get up here ·and say that any money wa.s neces­
sary to be expended on the Indians in Oklahoma. 

What l am pointing out, .. Mr. Chairman, d.s th-e fact th.at the 
Indians· ha.v~ a ·rnst estate, that they have very large sums -Of 
money in the Treasury, and that we are doing in Oklahoma 
what was never contemplated when the agreement was made, 
and that there ;was no obligation on the part of the Government 
to do the things we are doing. We were not required to put 
money in ti.le .banks of Oklahoma .and loan .it out .at 4, 5, and 
6 per cent, as we are doing, and pay the interest to the. Indians. 
We did not undertake to rent .a lot of unallotted lands and 
collect hundreds of -thousands of dollars' annual rent for ·the 
benefit _of the Indians. ·The.re are a great many other things 
we do, and I am surprised that the gentleman should raise any 
question that the actual apenses of administering the matters 
shotild be deducted from the proceeds. 

Mr. CARTER. Will the _gentleman yield? 
Mr. BURKE of South Dakota. Certainly. I want to say one 

thin_g more before the gentleman puts his question. The gentle­
man says that there has been $20,000,000 expended by the 
Dawes Commission. The gentleman knows, if he will stop to 
thin1~, that no snc.h sum of money has been ,ex_peuded by ihe 
'Dawes Commission. 

Mr. CARTER. I do not know it. 
Mr. Bl1RKE of South Dakofa. The expense of enrolling and 

allotting to the members .of the Five Civilized Tribes per capita 
is lower than the expense of allotment and enrollment of an__y 
other tlibe of Indians in the United States. When ·the gentle­
man says that .. $20,000,000 has been expended he includes 
moneys that are expended for tribal experu;es, moneys for edu­
cation, and other things :which the ·bill pravides may be ex­
pended. He raises no question as to that, and instead of a 
million doUai·s there illls been something like three or four hun­
dred thousand dollars expended annually for administration 
purposes. 

1\Ir. CA.RTER. If the gentleman from South Dakota [l\lr. 
Burum] does not know that a .:million dollars or more per an­
num was spent for sev-e.ral years in Oklahoma for _purely ad­
ministrafrre purposes, then he has not kept Yery clo-se tab on 
the work of the Dawes Commission. To be stu-e, they may not 
have spent to exceed that amount per year for all these 20 years, 
but my statement was to the effect that my belief was that the 
expenses of maintaining this commission in Hs dilatory clos­
ing of tribal affairs would average about $1,000,000 per annum. 
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To be sure n part of this may have been spent for schools, 
a part may bave been s11ent for tribal officers, a part may have 
been speut for the sale of tlle unallotted lands, a part was 
spent for the sale of town sites and collection of tribal revenues, 
but all spent either for or by the officials under the direct 
supervision of the Indian Bureau. But, Mr. Chairman, I verily 
belie•e that if the gentleman from South Dakota [Mr. BURKE] 
would take the trouble to go over the records and analyze the 
different appropriations he would find that almost, if not quite, 
$20,000,000 hns been used, exclusive of schools. 

That, however, was not the question I had expected to ad­
dress my remarks to. I wanted to discuss these treaty provi­
sions in regard to Oklahoma about which the gentleman from 
Su.1th Dakota (,;\Ir. BURKE] had much to say. 

The geutleman lays great stress on the fact that our treaties 
did not provide for the Federal Government paying the ex­
penses of the sales of land and the collection of rents, and 
because the treaties did not specifica11y set forth that these ex­
penses should be paid by the Government he: argues that the 
T"ery statement providing for their doing carries with it an im­
plied appropriation for the accomplishment of the work. 

Let us see under what conditions these treaties were made. 
'Vhen the Daw·es Commission came to Indian Territory it found 
the Five Civilized Tribes themselves with a regularly organized 
con titutional form of government, having officials for the per­
formance of the many fuo.ctions which the Department of the 
Interior has since arrogated to its own officials. 

The making of the treaties provided for a change of condi­
tious and for the winding up of tribal affairs. They provided 
for the making of the rolls, the allotments of land, and the 
Male of the town sites, and specifically set forth that these ex­
penses· should be borne by the Federal Government. 'l'hey pro­
vided for the appraisement of land for allotment purposes, for 
the collection of the coal and asphalt royalties, and for the 
sale of the coal and asphalt lands, with a special provision that 
these expenses should be borne by ·the tribes. Nothing what­
ever was said as to who should bear the expenses for the sale 
of the unaHotted lands, or for the collection of revenue from 
other than the coal and asphalt royal ties. So I can not see by 
what distortion of construct'1on the conclusion can be reached 
that there is an implied authorization in our treaties for the 
payment of these expenses out of tribal funds. 

Mr. BURKE of South Dakota. I think the gentleman will 
ndmit that we have done a great many things in Oklahoma that 
\Yere not contemplated at the time the treaty was made, and 
that the original agreement, the treaty, only contemplated that 
the Government would make enrollment and allotment of the 
land. That was the substance of what was contemplated? 

Mr. CARTER. Oh, no; the sale of unallotted lands, sale 
of town sites, collection of coal and asphalt royalties, sale of 
miueral lands, tribal buildings, and all these other things were 
provilled for by the treaties. 

~fr. B UKE of South Dakota. But we have done a great 
many things that the treaty did not contemplate. 

Mr. CA.HTEJR. Yes; that is true; but that does not relieve 
us of the responsibility of our obligations. 

~Ir. BURKE of South Dakota. And for the benefit and ad­
vantage of the Indians. 

The CH.A.IIll\IA .. K Does the gentleman insist upon the point 
of order? 

l\Il~. FERRIS. l\fr. Chairman, I make the point of order, 
The CHAIRMAN. The point of order is sustained. 
:Mr. HARRISON of Mississippi. Mr. Chairman, I offer as a 

new paragraph the f ollo\Ving amendment, to be inserted at the 
end of line 23. 

The Clerk read as fol1ows: 
Add, after line 23, page 22, as a new paragraph, the following: 
"'l'hat the Secretary of the Inte1·ior is bereby directed to receive. at 

any time within s ix months after the passage of this act, the applica­
tion of any person for enrollment to the rights of a citizen and member 
of the Choctaw-Chickasaw Tribe of Indiallil claiming an interest in the 
lands and funds of the Choctaw-Chickasaw 'fribe by reason of being a 
descendant of a member of the Choctaw Tribe who received, or was 
entitled to r eceive, lands unde1· the terms of article 14 of the treaty 
of Dancing Rabbit Creek under date of September 27, 1830. · 

" That the Secretary of the Interior shall be vested with the power 
to dete1·mine the rights of said cla imants npon such evidence as may 
l>e produced by the applicant, without re-gard to any judgment 01· 
decis ion het·etoforn rendered by any court or commission to the Five 
Clvil,ized Tl"ihe or the Department of the Interior and wi thout regard 
to any cond ition or disability heretofore imposed by any act of Congress: 
Pro'l:idcd, That any relevant evidence admissil.Jle either in actions at 
law 01· In equity in the courts of the United States shall Le received 
by the ecret.a ry of the Inter io r as e>idence in determininci the rights 
of said applicant : Prnt"ideri furthe1·, That any testimony received as 
evidence and appeal"ing in the record in tlle case of the Choctaw Nation 
1•. TIJe United Rtate , No. 1244:?, in the Court of Claims, and decidPd 
in the Uniten f;tates • up1·eme Court on November 15, 1886, may, if 
rele>2nt, Le received in eyidence. 

"That all applicants under this act may be represented by such 
attorneys as each individual may select, and the fee ot such attorney 
may be fixed in accordance with any contract now or hereafter made 
between said applicant and said attorney, and that such contract shall 
govern the amount of such fee: P1·oviaed, That the Secretary of the 
Interior may limit the percentage of compensation in each case and 
that the said contract shall be enforcible for no greater sum' than 
that which may be fixed by the Secretary of the Interior. 

"That the Secretary of the Interior shall have prepared and made a 
schedule or roll of all persons entitled under the provisions of this act 

· within eight months after i ts passage. and shall, within -said eight 
months, award them the full rights of citizens and members of the 
Choctaw-Chickasaw Tribe: Pt·ovidecl, That those enrolled under this act 
shall not be entitled. to nor receive any part of the Choctaw annuities 
existing as of the date of September 27, 1830. 

"That tn· the event there shall not be sufficient land to make allot­
ments to such persons as may be enrolled under this act to equalize 
them with the allotments heretofore granted to those already upon the 
rolls of said tribe, there shall be placed to lhe credit of each person who 
does not receive allotments, and paid to such person a sum of money 
equal to double the appraised value of 320 acres of the average allot­
able land of the Choctaw-Chickasaw Tribe, according to the relative 
appraisement heretofore made, in lieu of said allotments of land 

. ''. That the.re shall be paid to each person who enrolls under ·the pro­
visions of this act such a sum of money out of the funds of the tribe aR 
will _equalize said person with the persons now upon the rolls for all 
d!str1butions of ~oney made to citizens and members of said joint tribe 
srnce 1893 : Provided, That those enrolled under the provisions of thls 
ac~ spall not be entitled to nor receive any part of the Choctaw annuity 
ex1stmg under date of September 27, 1830, aforesaid: Provided f1wtl1 er, 
That this act shall not apply to persons born since March 4 1907 

'.'That applications for minors may be made ·by either parent: or if 
neither parent is living, by guardian. Applications for insane persons 
or tho.s~ confined in other public institutions, may be made by curato rs'. 
Depositions may be taken in support of said applications Jn any place in 
the United States upon notice to theAttorney General and the Secretary 
of the Interior, and the procedure as to notice and taking of depositions 
shall be as in. ordinary cases before the United States courts. The 
expense of takmg depositions on the part of claimants shall be paid 
by the applicants in the first instance but shall be taxed as cost· In 
each case where the applicant is successful, and said costs shall be 
charged to the funds of said tribe in the United States Treasury 

"That the rights of all persons claimin&" citizenship or any. rights 
in the Choctaw-Chickasaw Tribe, under or oy reason of the treaty of 
1830, who fail t? ~ak~ appl1cation to the Secretary of the Interior. 
unde1· this act, within six months after the passage of this act shall be 
forever barred. 

"That the tribal organization in the Choctaw-Chickasaw Tribe is 
he.reby abolished, and the title to all tribal lands and moneys yet undis­
tnbuted are declared to be vested in the United States, as trustee for 
those entitled to the same under the laws and treaties of the United 
States ; and such moneys as may come into the Treasury of the United 
States as trustee for said tribe, or which are now held by the United 
States as trustee for said tribe, shall not be distributed among the mem­
bers of said tribe within eight months after the passage of this act." 

Mr. STEPHENS of Texas (interrupting the reading). lUr. 
Cl;lairman, for the purpose of saving time, I now make the point 
of . order against the amendment. I am quite willing that tlle 
amendment shall be inserted into the record. · 

Mr. HARRISON of Mississippi. l\Ir. Chairman, I hope the 
gentleman will reserve this point of order. 

The CHAIRMAN. Does the gentleman from Texas make tlle 
point of order? 

Mr. STEPHENS of Texas. Mr. Chairman, I yield to the 
gentleman fr.om Oklahoma [l\lr. CARTER]. 

Mr. CARTER. Mr. Chairman, I had expected to make tlle 
point of order as soon as the reading of the amendment was 
finished. If the gentleman from Mississippi desires to proceed, 
however, I shall reserve the point of order. 

Mr. HARRISON of l\!ississippi. Mr. Chairman, I conceue the 
point of order, if insisted upon, to be well taken. I was in 
hopes that the gentleman's high sense of justice and fairness 
would control him in this matter and that he would allow the 
amendment to be T"Oted upon. 

i\Ir. CARTER Mr. Chairman, I thank the gentleman T"ery 
much for his compliment, but my high sense of justice and 
fairness compels me to make the point of order. 

The CHAIRMAN. The point of order is sustained. 
The Clerk read as follows : 
The sum of $300,000, to be expended in the discretion of the Secre­

tary of the Interior, under rules and regulations to be prescribed by 
him, in aid of the common schools in the Cherokee, Creek Choctaw, 
Chickasaw, and Seminole Nations in Oklahoma, during the 'fiscal year 
ending .June 30, 1914 : Prov ided, That this appropriation shall not be 
subject to the limitation in section 1 of this act limiting the expendi­
ture of money to educate children of less than one-fourth Indian blood. 

Mr. FOWLER. 1\Ir. Chairman, I desire to reserve a point of 
order to this paragraph. 

Mr. MANN. Mr. Chairman, I tbiuk the gentleman may as 
well make the point of order. 

l\Ir. CARTER. Mr. Chairman, I hope the gentleman will not 
make the point of order. 

l\fr. FOWLER. Mr. Chairman, I will reser-re the point of 
order for the time being, unless my coll ngue, the gentleman 
from Illinois [Mr. MAN~], desires to make the point of oTder. 

.Mr. l\IANN. I supposed tllat the <l esire was to get tllrongli 
with this bill to-night. 

~Ir . C.ARTE~. ~lr. Clrnirmau, I merely want about lG min· 
utes to discuss this matter. 
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1\lr. STEPHENS of Texas. Mr. Chairman, I would like to 
have some time fixed when we shall close debate upon this sec­
tion. I therefore mo\e-

1\Ir. l\IANN. Oh, the gentleman can not moye to close debate 
when a point of order is pending. The gentleman from Okla­
homa I understand, desires 15 minutes. 

Mr: STEPHENS of Texas. Mr. Chairman, I do not think it 
is a >ery good way to expedite business here to permit points 
of order to be discussed for so long a time. 

The CHAIRMAN. It is within the province of any Member 
to call for the ruling at any time. 

~lr. CARTER. Mr. Chairman, I have so far not taken up 
yerv much of the time of the committee. This is an important 
pro\·ision to my State, and I would like to ha\e at least 15 
minutes in which to discuss it. 

The CIIAIRl\IAN. Does the gentleman from Oklahoma make 
that request. 

l\Ir. CARTER. l\Ir. Chairman, I ask unanimous consent to 
proceed for 15 minutes. 

The CHAIRMAN. The gentleman from Oklahoma asks 
unanimous consent to proceed for 15 minutes. Is there ob­
jection? 

There was no objection. 
1\Ir. CARTER. Mr. Chairman, I believe I measure my words 

with conservatism and deliberation when I say that never W3;S 
a State brought into this Union under such unfavorable condi­
tions from the standpoint of financial responsibility and meager 
tax >alues as the struggling new Commonwealth which I have 
the honor in part to represent. 

I ask this committee to bear with me in patience, for I bring 
a me sage from more than 300,000 helpless, innocent, ambitious 
American children-American children, let me repeat; blood of 
yom blood and bone of your bone-and they represent the .off-
pring of as noble and worthy pioneers as have ever gone mto 

the \Yilderness and hewn an empire from the primeval forests 
of America. 

'l'h e suite of Oklahoma, as most of you know, was made up 
of w·hut might be called two separate €.lid distinct dependen­
cies-old Oklahoma and Indian Territory-each about equal in 
nre:i, Indian Territory, the eastern half of the State, consisting 
of a little less tllan 20,000,000 acres, and Oklahoma, the western 
half, exceeding that acreage by a · small figure. The population 
of the State was 1,470,000 shortly before admission, about 
J 20,0-00 of these being American Indians. 

I speak to you to-day in behalf of the eastern half or Indian 
Territory side of the State. 

Indian Territory was really a misnomer, for it was never in 
fact a Territory. It had no real form of government, no execu­
ti"..-e or legislati"..-e tribunals whatever save the parent Govern­
ment at Washington. In fact, our only semblance of any form 
of organized government was the Federal courts which had been 
established for seYeral years. We had no schools for the white 
child, no schoolliouses, no improved roads, no bridges, no court­
houses, no jails-in fact, no improvements of any public char­
acter whateyer. So the financial responsibility which Congress 
imposed upon the people of the eastern half of Oklahoma was 
that of building a Commonwealth for the more than 700,000 
people who inhabited the Indian Territory side of the State, 
and building it from the grass roots without any digested plans 
and specifications and without sufficient material, as I will 
attempt to show. 

Now, let us inYoice the resources you placed at our command 
for the accomplishment of this Herculean task; let us see what 
tools you gave us to work with. 

I have told you that the million and a half population of our 
State included 120,0-00 Indians, which is more than one-third 
of all the Indian population of the United States. One hundred 
and one thousand· of these Indians lived on the eastern side, and 
comprise the Five Cl\ilized Tribes. 

E>ery foot of the 20,000,000 acres of land on the eastern side 
of Oklahoma, save a few thousand acres of town site, was 
owned by these Five Civilized Tribes. By the Atoka agreement, 
appro>ed by Congress on June 28, 1898, an<l: supplemental agree­
ment of July 1, 1902, and other treaties of contemporaneous 
dates, the Indians of the Five Ci>ilized Tribes had been guar­
anteed by the Federal Go>ernment that none of these lands 
should become taxable, under various reservations, as follows: 
Some were made nontaxable for 21 years, or as long as the title 
to same remained in the original aUottee, others for 21 years 
"·ithout conditions, while still others were exempted from taxa­
tion in perpetuity regardless of transfer or alienation. 

Now, if this was the end of the record and Oklahoma had 
accepted statehood in the full knowledge of these facts, then 
we might not now with good grace and in good faith ·come back 
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to the parent Government and ask eyen this small modicum of 
relief. 

But this is by no means the end of the story. The enabling 
act under which Oklahoma became a State was passed, as I 
remember, by the first session of the Fifty-ninth Congress. But 
along about the same time-on April Q6, 1906--there was passeu 
by Congress what was commonly known as the Curtis Act, en­
titled "An act to provide for the final disposition of the affairs 
of the Five Civilized Tribes in the Indian Territory, and for 
other purposes." This act provided for the taxation of the lands 
of the Five Civilized Tribes upon certain conditions. The pro­
vision dealing with this subject is found in ~e proviso at the 
end of secton 19 in the following language : 

Prov ided fm·ther, That all lands upon which restrictions are remoYed 
shall be subject to taxation, and the other lands shall be exempt from 
taxation so long as the title remains in the original allottee. 

This Federal statute, providing for the taxation of the .lanus 
of the Five Ch·ilized. Xribes, had been on the statute books for 
more than 18 months when our constitution was adopted, and 
e>ery man who thought of the matter of taxation at all when he 
T"Oted on the constitution felt confident that this act of Congress 
making these lands taxable, and passed almost two years before 
statehood, .was the law of the land and would prevail. 

In accordance with this belief, when the Oklahoma delega­
tion came to Congress, Congress was placed in full information 
of our deplorable condition and prevailed upon to remo\e re­
strictions on about one-half of this 20,000,000 acres of land in 
order that we might have sufficient taxable >alues to build up 
our State institutions. and maintain our State government, and 
our State proceeded with the collection of the taxes. 

Since it appea.red that we would have sufficient taxable prop­
erty on the eastern side of our State to maintain our State gov­
ernment and justify the building of necessary State institutions, 
our people proceeded to fl.oat bonds for the building of county 
courthouses, county jails, public schools, public roads, bridges, 
and other internal improvements. These bonds have already 
been issued, are now outstanding, and payment both as to in­
terest and principal must be met in some manner or the credit 
of the eastern side of the State becomes utterly worthless. 

But the Indian of the li'i.Ye Civilized Tribes showed that he' 
is not so much of an incompetent as some of our f1iends here 
would haye you believe. Poor Lo emulated the example of hi 
paleface brother. He proceeded to make perfectly good as n 
full-fledged American citizen by resisting the taxation of his 
property. These Indians simply asserted the right of non­
taxation of their lands, guaranteed to them by their several 
agreements, by suing out an injunction against the tax officials 
of Oklahoma. These suits came up through the regular chan­
nels of our judiciary to the Supreme Court of the United States. 
and this high court rendered a decision to the effect that the 
several agreements made with the Indians were the result of 
mutual considerations and· concessions on both sides, and that 
thereby the guaranty of nontaxation of Indian lands had come 
to be a vested right, suffi.Cient to exempt same from taxation, 
and that those provisions of the acts of April 26, 1900, and May 
27, 1008, seeking to make these lands taxable were null -and 
void, thereby leaving the entire east side 'of our State high 
and dry, bereft completely of any taxable values, so far as land 
is concerned. 

To make a long story short, you have imposed upon the 
people of Oklahoma the responsibility of building an empire, 
and have taken from them the material and tools with which 
to construct it. You brought us into statehood under a written 
contract that all Indian lands would be taxable, as long as 
restrictions were removed, but the courts now hold that these 
lands can not be taxed, e>en if the restrictions are removed. 

Gentlemen may contend that other States having Indian 
lands do not receive such gratuities from Congress, but we 
answer that their cases are not parallel with om·s. I repeat, 
no State in this Union labors under such tax-exemption handi­
caps as the State of Oklahoma; no other State in this Union 
has practically one-half of its land area exempt from taxtion ; 
no other State in the Union has over 80 per cent of the land 
values of the· majority of its counties withdrawn from the tax 
rolls. 

And here is another >ery important distinction: In all other 
States Indian lands become taxable as soon as the restrictions 
are removed, but the lands of the Five Civilized Tribes do not. 
Some of them do not become taxable until sold, and others will 
never become taxable under any kind of circumstances whnteYer. 

It is true that a small portion of these lands has been sold, 
tiut I doubt if the combined sales of both allotted and unallotted 
lands during the 14 years in which the Dawes ,....ornruission has 
been attempting to settle our affairs will nggregate as mueh as 
4-,000,000 acres, and some of that is still no~t~1xnble. This 
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would leave no less than 16,000,000 acres, not less than 80 per 
cent of an of 40 counties on the east side of the State, non­
taxable. 

These 16,000,000 .acres consist of agricultural, coal, oil, gas, 
and grazing lands, and their aggregate valuation would prob­
ably reach $500,000,000, all of which is withdrawn from taxa­
tion. 

Now, gentlemen of the c9mmittee, ours is a young State, with 
not so much personal property and valuable improvements as 
older States; so, like all new countries, our lands reprei:_;ent the 
principal assets of any value. 

I would not undertake offhand to say the specific proportion 
of values this $500,000,000 worth of property really re.vresents, 
but it is a stupendous amount to be withdrawn from the taxa­
tion of any State, and I dare say would seriously cripple the 
taxable values even of as wealthy a State as that which the dis­
tinguished gentleman reserving this point of order so ably rep­
resents on this :floor. So I appeal to the good judgment of the 
gentleman. I· implore the gentlemen of this committee not to 
inflict longer this unjust burden upon our people. Especially 
do I beseech the gentleman from Illinois [Mr. FoWLER], who 
honors one of the wealthiest States of this Union by his pres­
ence here, to call to his aid all his powers of generosity and 
graciousness, to muster his full measure of the milk of human 
kindness, and do simple justice to a struggling young sister 
State of this Republic by withdrawing his point of order and 
granting this small modicum of relief. 

Mr. FOWLER. Mr. Chairman, will the gentleman yield foi· 
a question? 

Mr. CARTER. Certainly. 
Mr. FOWLER. Is this not the second attempt to appropriate 

$300,00-0 for this purpose? I mean by that, was not the last bill 
the first time that this sum was carried for the purpose pro­
vided in the bill? 

Mr. CARTER. Oh, no; the first time that this amount was 
carried in the bill was in 1904. . 

Mr. FOWLER. Has it been carried since 1904? 
Mr. CARTER. It was carried right along until 1910, the first 

session of the Sixty-first Congress, and was then dropped. It 
.was dropped at that time because we supposed that these lands 
would become taxable u!lder the acts of April 26, 1906, and May 
27, 1908. That appropriation was dropped prior to the time -0f 
the decision of the Supreme Court setting forth that the lands 
would not become taxable, even when restrictions were removed. 

Mr. FOWLER. Is there no provision whatever for the edu­
cation of these Indians other than this $300,000? 

Mr. CARTER. The Indians have some separate schools, Mr. 
Chairman, at which about probably one-fourth of their scholas­
tic population is being educated; not quite one-fourth, I would 
judge. 

Mr. FOWLER. Is this sum intended to take care of the 
three-fourths? 

Mr. CARTER. This sum, as indicated by the paragraph, is 
intended to take the place of the money that the State has been 
deprived of by the nontaxation of these 16,000,000 acres of In­
dian lands in Oklahoma; and I will say further to the gentle­
man that the Indian child has the same school privilege in 
Oklahoma as any other person, because he is a full-fledged citi­
zen of the United States and of the State of Oklahoma. 

Mr. FOWLER. Do they not have free schools there the same 
as the whites? 

Mr. CARTER. We have, but we are not able to .maintain 
them at some places for a very great length of time during the 
year on account of our meager taxable assets. 

Mr. FOWLER. How long do you maintain the free-_school 
system? 

Mr. CA.RTER. We maintain them in the country districts, I 
would say, from three to seven months. 

Mr. FULLER. On an average of how many months? 
l\Ir. C~IBTER. Of course, the gentleman is getting me into 

pretty deep water now. I would not like to attempt a state­
ment like that offhand without making some figures. In some 
neighborhoods we ha \e been practically unable to operate schools 
e:-:cept by these funds provided. by this paragraph, and then we 
l:Jnve been able to run them only from three to five months. 

Mr. FOWLER. Is it not a fact that in many States of the 
Tnion there are counties which do not run the schools for the 

whites more than fiye or six months in a year? 
l\Ir. CARTER. Without this appropriation I doubt if we 

would be able to run three months in some of our school dis­
tricts. 

Mr. FOWLEil. Is this intended to extend the free school 
svstem over tlle three or four mcrrths that you say? 
~Mr. CARTER. Oh, yes; tlmt is what it is used for. 

Mr. FOWLER. To pay teachers and to provide for the exten~ 
sion of the schools? l 

Mr. CARTER. That is the purpose. · 
Mr. FOWLER. How long will it give these Indians a school ' 

per annum? How many months? / 
Mr. CARTER. Again, I would not say, specifically, as to 

that. It is a very small amount, but it would at least extend I 
the schools two or three months where we are short on taxable 
values. I 

Mr. FOWLER. Do you think this sum ought to go out of this 
bill? . 

Mr. CARTER. I certainly do not. I 
The CHAIRMAN. The time of the gentleman from Okla~ 

homa IMr. CABTER] has expired. 
Mr. MILLER. l\fr. Chairman, I ask unanimous consent that 

his time be extended one minute. 
The CHAIRMAN. Is there objection? 
There was no objection. 
Mr. MILLER. How much did the department estimate? 
Mr. CARTER. My eyes do not fall on the figures right now 

but I think it was $300,000. ' 
Mr. MILLER. I am quite sure the gentleman is mistaken. I 

do not think the department estimate is that at all. I do not 
find it at all. 

Mr. CARTER. I have two estimates in my hands. 
l\fr. MILLER. I beg the gentleman's pardon, but I think 

they are letters. 
Mr. CARTER. They are letters-justifications. 
Mr. MILLER. This is not estimated for by the department. 
Mr. CARTER. It is not estimated for. It was not estimated 

for to begin with, but it was justified by the department since 
then and before it was favorably acted on by the committee. 

Mr. MANN~ The estimate came from the Secretary of the 
Treasury? 

Mr. CARTER. This is a letter from the Secretary of the 
Interior. 

Mr. MILLER. The purpose of my inquiry is to ascertain if 
this expenditure wa~ an item in a comprehensive scheme of 
education in Oklahoma and was in the department's estimate . 
I have not been able to find any estimate. 

l\Ir. CARTER. I think the department worked it out pretty 
thoroughly in 1904, when it was first put in the bill. 

The CHAIRMAN. The time of the gentleman from Okla­
homa [l\Ir. CARTER] has expired. 

Mr. STEPHENS of Texas. Mr. Chairman, I ask unanimous 
consent that the gentleman have two minutes more. 

The CHAIRMAN. Is there objection? [After a pause.] The 
Chair hears none. 

Mr. CARTER. In 1904 this matter came up from the depart .. 
ment, and I think extended hearings were had before the Com­
mittee on Indian Affairs, bot I am informed by the gentleman 
from Texas [Mr. STEPHENS] that no record was kept of those 
hearings. I have searched very diligently for them and have 
not been able to find them. In 1905, 1906, 1907, 1908, and 1909 
it was estimated for. And at the next session, I think, although 
I will not be sure about that, the gentleman from South Dakota 
[Mr. BURKE] was then chairman of the Committee on Indian 
Affafrs and can tell whether there was an estim,te. And his 
bill carried $75,000, although in different language from that 
which had been used in the past. At that time it was supposed 
that the Indian lands would become taxable as soon as restric­
tions were removed or, at the most, when sold, but since then 
the Supreme Court has held that some of the lands would not 
become taxable when restrictions were removed and others 
would not be taxable even when transferred-nontaxable in 
perpetuity. We thought last year it would be neces ary-in 
fact, we found it extremely necessary-to restore the item of 
$300,000, .so it was done in the Senate and was agreed to in 
conference. 

l\Ir. MILLER. As I understand here, the trouble js not an 
act of poverty or wealth on the part of the Indian in that local­
ity sufficient to support the school? Simply, it is not subject to 
the tax.a ti on? 

l\fr. CARTER. Yes. 
Mr. 1\IILLER. What is tlle gentleman's view of thi being re­

imbursable? 
1\Ir. CARTER. That it seems to me, would simply ;;et back to 

the treaty provision. The Supreme Court has decided that the 
Indians should not have thefr lands made subject to taxation, 
and this might be in violation of that decision of the upreme 
Court. I would say to the gentleman I would l>e ;ery glad, 
indeed, that, so far as I am concerned and my family is con­
cerned, all the taxes on my allotmerrt ha ye been paid, in spite 
of the law. 
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Mr. l\IILLER. Which shows good public spirit .. 
l\Ir. CARTER. While I do feel deeply the need of these 

ta xes for tlle ta te. I make no especial claim to public spirit. 
The CHAIRMAN. The time of the gentleman has again ex­

pired. 
Mr. MANN. Mr. Chairman, may I ask the gentleman when 

the item was included in the appropriation bill, as be states, in 
W0-1, whether that is the same item that is in this bill? 

Mr. CART ER. Not exactly. 
l\Ir. l\IANN. That is what I thought. In what res11ect do 

they differ? 
l\fr. CARTER. I tllink there is practically no difference in 

tlleir meaning. 
l\Ir. l\IANN. WeU, it is a matter of opinion as to what they 

mean. 
l\Ir. CARTER. I have the original provision on Jiiy desk. If 

the gentleman means to say that the act of 1904 did not con­
template the education of white children, then I say there is 
absolutely no difference, because that is what is specifically set 
forth. 

Mr. l\1A.NN. Well, that was at a ti.me when the State of 
Oklahoma was the Territory of Oklahoma. Oklahoma was 
admitted in 1907. Was the item omitted in 1D08? 

Mr. STEPHENS of Texas. This was known as the Five 
TrilJ.es. The western part of the State of Oklahoma was not 
Territory. 

l\lr. l\IANX I did not say anything about that. °"as Okla­
homa admitted as a State in 1907? 

l\Ir. STEPHENS of Texas. That is right. 
Mr. FERRIS. This item was cut to $150,000 on the motion 

of the Members from Oklahoma. We said if you will remove 
the re trictions we will not ask for any more scl:.ool removals. 
Congre s came to the rescue by the passage of the act of 1908, 
which was the removal-restriction act. The Supreme Court 
came along last winter and said that even though Congress 
decided these lands were taxable, they were not. 

Mr. MANN. I do not always get the information I ask for, 
but I sometimes get very valuable information. 

~ow, in 1904 this was the Indian Territory. 
Mr. CARTER. Yes, sir. 
Mr. l\IANN. Iil. 1905 it was the Indian Territory. 
l\Ir. CARTER. Yes. 
Mr. MANN. In 1906 it was the Indian Territory. In 1907 

it was the Indian Territory. 
Mr. FERRIS. It was a State in the falL 
Mr. MANN. The Government provided for the schools then. 

In 1908 it was the State of Oklahoma. We did not insert the 
item in the bill. 

Mr. FERRIS. We did. 
l\Ir. CARTER. Oh, yes; we did. 
l\Ir. MANN. The gentleman stated a while ago that we did 

not. 
l\fr. CARTER. The gentleman is mistaken. Here is the pro-

Yision: 
For the maintenance, strengthening, and enlarging of the tribal 

schools of the Cherokee, Creek, Choctaw, Chickasaw, and Seminole Na­
tions, and making provision for the attendance of children of parents 
of other than Indian blood therein, and the establishment of new 
schools under the control of the Department of the Interior, the sum of 

300,000, or so much thereof as may be necessary, to be placed in the 
ha nds of the Secretary of the Interior and disbursed by him under such 
rules and regulations as he may prescribe. 

l\1r. MANN. If the gentleman wants to insert an item of 
that kind in the bill, that is a different proposition. That is 
entirely different from this proposition. Here is an item of 
$300,000 for the common schools of Oklahoma. There was an 
item--

Mr. CARTER. For the same thing--
1\Ir. l\1A1'~. To provide money for the tribal schools of these 

Indians who were living in tribal relations. 
Mr. CARTER. And also making provision for the attendance 

of children of parents of other than Indian blood. 
Mr. !\1ANN. While Oklahoma was a Territory we were pro­

Yiding schools there, but we are not under any obligation to 
provide schools in the State of Oklahoma. 

Now, if the gentleman will pardon me, I appreciate the con­
ditions there. I can see that the conditions are onerous. But, 
on the one hand, the gentleman comes into the House and in­
sists, in violation, as I think, of the compact made in the House 
in reference to the deposit of money in the Oklahoma banks, 
that the Government shall pay the expenses of collection and 
that the Government shall pay the expense of salaries in order 
to ·ave the Indians' money, and, on the other hand, says that 
because we can not collect taxes from the Indians the Govern-

. 

ment ought to maintain the schools. The Government get it 
at both ends and in the middle. 

If the money is needed for the maintenance of the common 
schools and you eau- not tax the Indian lands, why <loes the 
gentlem.£].n propose to reimburse it out of Indian funds? 

Mr. CARTER. Let ine ask the gentleman a question, as a 
lawyer? 

Mr. MANN. Ob, the gentleman need not ask me any ques­
tion as a lawyer. I quit the practice of law some time ago, 
and I never answer a question of law without a retainer. 
[Laughter.] 

Mr. CARTER. Not being a lawyer myself, Mr. Chairman, I 
am simply seeking legal advice from a distinguished legal light. 
I wanted to ask the gentleman, if, in view of the Supreme 
Court decision which sets forth that these Indians should not 
pay taxes on their lanQ.s, would such an act passed by this Con­
gress be considered of sufficient ·validity to warrant the pay­
ment of the funds in lieu of taxes? 

Mr. MANN. Oh, I should think that the court decision would 
not affect the matter one way or the other. The decision of tlle 
court was that the State of Oklahoma could not tax these 
lands. Whether the treaty is so drawn that the Government 
could make a fund reimbursable I do not undertake to say. 
But tlle decision of the Supreme Court has nothing to do with 
the question. 

Mr. CARTER. That would be doing indirectly what you can 
not do directly. 

l\Ir. MANN. That is what you want to do. You want to do 
that indirectly what you can not do directly. 

The CHAillM.AN. The Chair will hear the (Tentleman from 
Illinois [l\Ir. FowLER] on a point of order. 

0 

l\!r. FOWLER. Mr. Chairman, I am unalterably opposed to 
the United States appropriating money out of the National 
Treasury for the common schools of any State of the Union 
unless such a condition arises which might be termed an emer­
gency. I can see that such a condition might arise. It(hp­
pears to me that in this case, Mr. Chairman, these Indians have 
been receivlng practically this sum of money for quite a num­
ber of years for the purpose of maintaining common schools; 
n~t under the name of " common schools" up to 1908, but as 
tribal schools. I feel somewhat inclined to believe, Mr. Chair­
man: tha~ if the committee will agree to make the sum $200,000, 
I will withdraw the point of order. I ask that the sum be 
made $200,000 until further arrangements can be made for the 
extension of these schools. If the gentlemen who are in charge 
of the bill will agree to that, I will withdraw my point of order. 

l\Ir. CARTER. l\Ir. Chairman, I would be very glad to do 
that if the gentleman can give me assurance that the point of 
order will notoe made by some one else. 

l\1r. FOWLER. If I can get that understanding I will with­
draw the point of order. I do not believe that there ought to 
be $300,000 appropriated under the circumstances. Oklahoma 
is one of the greatest States of this Union, and for her to come 
into the Halls of Congress and ask that the aid, the sh·ong arm 
of this Government, be extended to maintain her free schools 
does seem to me, 1\Ir. Chairman, a reflection upon that great 
State. 

The CHAIRMAN. What does the gentleman from Illinois 
[Mr. FowLER] do with his point of 'order? 

l\Ir. CARTER. I will compromise with the gentleman. 
Mr. MANN. Does the gentleman withdraw the point of 

order? 
l\Ir. FOWLER. I withdraw the point of order on that under-

standing. 
l\Ir. MANN. Then I make the point of order, l\Ir. Chairman. 
The OHAIRl\IAN. The point of order is sustained. 
The Chair will now dispose of a point of order made earlier 

in the day to an amendment sent up by the gentleman from 
Montana [Mr. PRAY]. This matter could not be ruled on at 
the time because there were quite a number .of statutes and sec­
tions of statutes that had to be examined in order to ascertain 
the foundation upon which the amendment was supposed to 
rest. The first clause in the amendment provides for a survey 
of the lands of the Tongue River and Cheyenne River Indian 
Reser-rations. Now of course to justify the appropriation for 
this purpose there must be some authority conferred somewhere 
by some law. The gentleman from Montana [l\Ir. PRAY] sent 
up the following statute as supposedly furnishing authority 
for this particular appropriation. Leaving out intermediate 
matter, the statute is as follows: 

That in all cases * * * the President of the United States, 
whenever in his opinion any reservation or any part thereof is ad­
vantageous for agricultural and grazing purposes, may cause such 
reservation to be surveyed • 
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This is a prons1on under which discretion is given to the 
President of the United States to have a survey made of any 
reservation. Under the amendment a department is authorized 
to make a survey of a particula.i· reservation. The Chair is 
unable to see how authority that is given to the President to 
be exercised at his discretion furnishes authority for an amend­
ment empowering a department to make a survey without re­
gard to the wishes, judgment, or discretion of the President. 
Hence it seems to the Chair that the point of order to this por­
tion of the amendment is certainly well taken. Under very 
familiar and abundant precedent, the point of order to the 
amendment being good as to a portion of the same, it is good 
as to the whole amendment. The point of order is therefore 
sustained. 

The Clerk read as follows : 
·-..--::- ____ i 

That the act of Congress approved February 19, 1912 (Public, No. 
91), being "An act to provide for the sale of the surface of the coal and 
asphalt lands of the Choctaw and Chickasaw Nations, and for other 
purposes " and the paragraph amendatory to such act contained in th~ 
act of Congress approved August 24, 1912 (Public, No. 835), entitled 
"An act making appropriations for the current and contingent expenses 
of the Bureau of Indian Affairs, etc. " be, and the same are hereby, 
amended so as to provide that the classification and appraisement of 
such lands shall be completed by John G. Joyce, chief surveyor, not later 
than four months after the passage of this act. 

Mr. MA.:NN. I make a point of order against the paragraph 
read. 

Mr. STEPHENS of Texas. I hope the gentleman will reserve 
his point of order for the purpose of allowing an amendment 
to be offered to perfect the section. 

Mr. AIAl'JN. I will reserve the point of order, but it is not 
possible to re erve it for the purpose of perfecting the section. 

l\lr. STEPHENS of Texas. It is the common usage to do that. 
Ur. MANN. I am quite willing to reserve the point of order. 
Mr. STEPHENS of Texas. I offer the amendment, which I 

send to the Clerk's desk. 
The CHAIRMAN. The gentleman from Texas offers an 

amendment, which the Clerk will report. 
The Clerk read as follows : 
Page 23, line 20, after the word "surveyor," state the following as 

a committee amendment: 
"Under such rules and regulations, to be prescribed by the Secretary 

ot the Interior." 

Mr. CARTER. Does the gentleman from Illinois reserve a 
point of order? 

Mr. MANN. I made a point of order, but if the gentleman 
wants to be heard, I will reserve it. 

Mr. CARTER. It is getting late, l\fr. Chairman, and I do not 
care to detain the House; but if there is any chance to persuade 
the gentleman not to insist on his point of or4er, I should like 
to plead with him. 

Mr. UANN. I can not say. The gentleman has so often per­
suaded me again t my better judgment that he might be able to 
do it again, although I have a pretty firm conviction on this 
subject at this time. 

1\fr. C.ARTER. I have not the remotest idea that I shall be 
able to convtnce the gentleman this time, because this item in­
volves a snbject about which the gentleman and I sometimes 
disagree. A subject, in fact, which I dislike to discuss, and 
which I presume the exigencies of the occasion demand that I 
speak of as sparingly as possible, and that is the administra­
tion of Indian affairs by the present r~gime. 

On the 19th day of last February there was placed on the 
statute books an act providing for the appraisement and sale 
of the surface of the segregated mineral lands in the Choctaw 
Nation, in Oklahoma. This land had already been appraised. 
once, and for that reason I opposed its reappraisement. More­
over, I felt sure that the very thing would happen that bas 
happened; but out of deference to Members older th.ail myself 
in service both on the committee and in this House, I agreed 
to the appointment of three appraisers at a certain stipulated 
compensation. 

These three appraisers were appointed by the Secretary of the 
Interior but not until almost two months after the act had be­
come a law, and this in the face of the fact that the Secretary 
of th~ Interior knew these three gentlemen had only six months 
in which to complete the job. The three appraisers established 
their office at McAlester, Okla., and proceeded until the time 
expired within which they were to appraise the land. They 
then asked for an extension of time; which was very graciously 
granted by this Congress in the last Indian appropriation act. 
These three elegant gentlemen again proceeded with the ap-

. praisement of this land-that is, they say they proceeded­
but notwithstanding the fact that there were less than 450,000 
acres to be appraised, the time again expired with nothing what­
ever accomplished, except a fraudulent appraisement, as charged 
by the Indian Office, in Oklahoma for the making of which 

I 

charges were brought against the appraisers and in the face of 
which they resigned. without trial. . 

The Secretary then appointed, or now propose to appoint 
three o~er ap~raisers if we will give him the authority, but: 1 

Mr. Chairman, it seems to me that we have had enough of this 1 

horseplay for political purposes. It seems to me that there , 
should be an end to any such tomfoolery as has been carried ' 
on by such political henchmen as these at the expense of the , 
Indian people in Oklahoma. The present Secretary of the In- 1 

terior is said to be a conservatimµst, and I believe that is t rue, 
for. ~e has successfully conserved the interests of Republican 
pohbcians by the use of the funds of the Five Civilized Tribes I 
ever . since he has been in of?.ce, but he has done practicalJy i 
nothing toward the conservat10n of these funds or winding up 
of the tribal affairs except what has been forced upon him by ' 
this Congress. · ., 

The man, John G. Joyce, who is named in this bill, is one of 
the very few men who have been connected with Indian affairs 
in Oklahoma in the past against whom no charges of either in­
competency or corruption have been lodged. His work has been 
clean. It has always been done expeditiously, and I believe 
ev:en !he a.uthorities in charge of Indian affairs at Muskogee 
will give him a perfectly clean bill of health as to ability, com- i 
petency, and integrity. The only objection that might be 1 

found to him, even by succeeding administrations, is that he is 1 

a rabid Republican. 1 
Mr. MILLER. What was that adjective which the gentle- · 

man used? 
Mr. CARTER. Rabid. I am speaking of an Oklahoma In­

dian official now; that "might not apply to the gentleman from 
!Iinnesota. · 

lUr. l\IILLER. I never heard of a " rabid " Republican. 
Mr. CARTER. The gentleman has not had the privilege of 

associa?on with the Oklaho~a brand. This gentleman, Mr. 
Joyce, is now in possession of all the information he needs, X 
think, to make the reappraisement of the agricultural and graz­
ing lands.· He has been over them recently and has surveyed 
them for appraisement purposes. I believe he could do it much 
more cheaply and much more expeditiously than anyone else 
could. I think the authorities at Muskogee would verify this 
statement. 

Mr. MILLER. Will the gentleman yield right there! 
.Mr. CARTER Yes. 
Mr. MILLER. We have discussed this before. I presume it 

will go out on. a point of order. 
Mr. CARTER. I had hoped that it would not. 
Mr. MILLER. I suppose the only advantage in this discus­

sion is to get some information that will be of use in the future. 
As I stated when the gentleman was before the committee, it 
seemed to me that there were not sufficient records and data in 
Mr. Joyce's office to enable him to make this appraisal and 
report. It seems to me if anything is to be done to dispos of 
this very perplexing and sad matter, as the gentleman has char­
acterized it, we ought to have some kind of a reappraisement, · 
and some appropriation to permit the securing of additional data 
upon which to make the r·ea.ppraisement. If I have not been 
correctly informed I shall be glad to have the gentleman dis­
cuss at some length the question of how much data l\Ir. Joyce 
has, and why he thinks he could now make such a reappraise­
ment 

Mr. CARTER. Mr. Joyce has been over almost every acre of 
the land except that which is close enough to town sites to make 
it valuable for town-site purposes. He has already placed a 
yaluation on practically all of the agricultural and grazing 
lands. 

The CHAIRMAN. The time of the gentleman from ~klahoma 
has expired. 

Mr. CARTER. I ask for five minutes more. 
The CHAIRMAN. Without objection, it is so ordered. 
Mr. GARTER. I ask unanimous consent that I may have five 

minutes more. 
.Mr. STEPHENS of Texas. I have no objection, if we can 

close the debate at the end of the five minutes. 
The CHAIRMAN. The gentleman from Oklahoma asks unani­

mous consent for five minutes more, and the gentleman from 
Texas [Mr. STEPHENS] asks that at the end of that time the 
debate on this paragraph be closed. Is there objection? 

There was no objection. 
Mr. l\IlLLER. Has he made an appraisement of some of these 

lands in the vicinity of South McAlester? 
Mr. CARTER. I just said he has not appraised anything 

which is near enough to a town to be valuable for town-site 
purposes. 

Mr. MILLER The commissioners have performed some work 
that has brought criticism and hostility upon tllem, in the mat· 
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1ter of appraising -certain tracts -oi -land near ·South McAlester. ·anee of 'this, -then 1 :think ·we might as well ·wait until after the 
How could ~fr. Joyce go ahead now and make an ::u>p.raisement ~:th of March, when we hope to ha>e a ~oou business adniinistru­

.of such very valuable .lands as these, which are the most ntlu- tion which will conduct its work u11on t he grounds of benents 
, ble of th~ lands he would have -to app1·ai-se, without getting io all the people ·rather than of ·satisfying the ·political orgnni­
- mne additional data? :He c~rtainly .could not .base hls esti- zation of some particular party . 
..mates on the report of the commissioners, because a :Prima The CHAIRMAN. The time of the g ntleman from OkJa-
fucie case is made out against that .report. homa has 'Rgain expired. 

Mr . . OAR'l'IDR. There is already an ap11roprlation .of $30,000. l\Ir. MANN. Mr. Chairman, the 'item in the bill proposes ·to 
Mr. :MILLER. Has it not all been used? amend two existing laws. The law ·now pro>ides that the ap-
1\Ir. CART.ER. I assume ·that about one:half oi it has 'been pra.isement and classification shall be completed by the 'l:st of 

u ed. last December, I ·think, by the appraisers -appointed through the 
l\Ir. BURKE of South Dakota. Tl.le amount appro1)riated was Interior Department by the Secretary of the Interior. It is 

:.$50,000. proposed here to amend these laws so as ·to provide till:rt the 
Mr. CARTER. 1\Iy recollection is that it was reduced to clasisfication and appraisement shall be made by a partieular 

.$30,000. indi~idual, not later than four months after the pas age o'f this 
.Mr. BURKE of South Dakota. .My recollection Js that $15,000 act. That, of course, extends the time for making the -appraise­

-wa~ expended by the appraisers, who did not accomplish . any- ment until the 1st of July, where it is •now fixed by la.w as the 
thing. 1st of December. I presume 'the llppraisal ought to be made, 

Mr. CARTER. ~I think that .is true, ana that would leave if it has not been made. I can imagine that there are cases 
_$1!J,000 with which to complete the work. whe1~ Congress may specifkally provide that a particular in-

1\Ir. MILLER. ..If $30,000 wa.s need~d in the first place to tlividual shall ·perform a certain Tun.dion. 'Usually that is 
.make the appraisement, anU. $1.5,000 was .spent without accom- where everybody in the legislative body is familiar with the 
_p1ishing anything, how are you .going to make ~15,000 complete person named. With the gr~atest --respect to my friend from 
-the appraisement? Oklahoma who has suggested this name, I do not know whether 

Mr. CARTER. I think Jf the gentleman understood the char- his judgment in reference to this man is any better than that 
acter of the Oklahoma Indian officials he would -know th.at one _of the Secretary of the Interior in -appointing the appraisers, 
good man can always be depended upon to do tbe work in and it seems to me it is not a wise change of law ·to proYide, 
about one-third the time ana -for one-tenth .the eost that three where the law authorizes the appointment of furee men to make 
111en can do it. I feel sure that if this man, who all agree is cla-ssification and appraisement, to name a particular individual 
one of the most com_petent men in the Indian service, is ,given and say .that he shall make the classification and appraisement. 
cha1·ge of this work that the work will be ex:peditiously, cor- I have less hesitation in -making this statement because the 
-rectly, and economically completed .fo.r this sum. gentleman may get the next Secretary of the 1nterior, w]lo -will 

l\Ir. MILLER. Will he .have it done under his supenisian probably be under the thumb of the distinguished gentleman 
and with additional machinery and time? from 10klahoma, to do whatever he pleases. 

Mr. CARTER. If the point of order is withdrawn a com- 1\<Ir. CARTER. 'Will the gentleman yield? 
mittee amendment will be offered directing the · work to be ·Mr. MA m. Yes. 
done by the surveyor in chief, under rules and regulations to 1\fr. GARTER. 'Mr. Ohairman, 'I do not desire to aet anybody 
be prescribed by the Secretary of the Interior. T.be omis ion under my thumb. What I expect to do is to get out from under 
of this language was an -oTersight. the thumb of the Secretary of the 'Interior . 

.Mr. MILLER. It has always been ·one of the fundamental Mr. 1\IA.l\TN. 1: did not say thut the gentleman would get 
beliefs that when you have an a,P_praisal of real estate there anybody under his thumb. I said the distinguished gentlemen 
should be three a_p_praisers. Tu the laws of all the States pro· .from Oklahoma would probably have the next Becretary -of the 
viding fQr appraisement of lands, like guardianshi_p cases, where Interior under their thumb to do the things like this. I make 
'land is taken for public purposes under -eminent domain, and all the point of order, J\Ir. Chairman. 
mat ters of that kind, the pro>ision is that there shall be three 'The CHA.IR.MAN. The protision on its race proposes to 
11ppraisers. amend existing law, ·and ·therefore is obnoxious to the rule . 

..l\Ir. CARTER. That has not been -true in Oklahoma. We The J)oint of order is therefore sustained. 
only had two a1_wraisers -for i:he a2praisal of the allotted lands. The Clm;k read as -follows : · 
'Furthermore, 'I call attention to the fact i:hat every acre of ·this ·For support and eaucation of 600 Indian pupils, including native 
land has been appraised before, under the direction of the Sec- -pu_pils brought from Alaska, at the lndum school, ·Salem, Oreg., and for 
reta ry of the Interior, and ·that something like 3,000,000 acres pay of s~perintendent:t $1Q2,000; for general --repairs and improvements, 

$9,000 ; m all, $111,uOO. 
-of lan<l: has been sold under this original ap_praisement which 1Ur. HAWLEY. ~lr. Chairman, I mo-veto strike out of line 4, 
these lands had at a past date; why, -then, all ·this ado about page 25, the sum ""$9,000"' and insert in lieu thereof "$15,000." 
additional nppraisement? ' The CHAIB1\IAN. The Clerk will report the amendment. 

i\lr. B"ORKE of South Dnkota. Will the _genUeman _permit · 'The Clerk read as fallows: 
one question? A.mend, page ~5, line 4, by striking out "-$0,000" m10 inserting in 

l\Ir. CARTER. Certainly. lieu thereof •· $15,0QO:-" 
'l\Ir. BURKE of South 'Dakota. Without _particular reference l\lr. STEPHE ... .,.S of Texas. J\1r. Chairman, :I make a j)oint of 

to this item, l would like to ask the gentleman if .he believes order. 
it is good legislation to name some particular inClividual to do Mr. HA W.L.EY. .I -submit that it Js not -subj~t to a point of 
something of this kind? ' order, as it .is only an increase in ille amount. 

'1\Ir. CARTER. 'The Secretary of the Interior has lmd his Mr . .Sx.EPHE.NS of Texas. I did.not catch the purport oI -the 
inni,ugs at the appointing of political henchmen to -ar:n:iraise amendment, and I will ·withdraw the po.int of order. 
these lands. He pondered and equivocated .for almost two Mr. HA.'WLEY. 1\Ir. Chairman, the purpose of this amend­
months, totally ignoring . go~d 'Indian applic~:r;i.ts who would , ment, which increases ·the ·amount for repairs and impro\e­
h.a ve don~ the w?rk consc1ent10usly and exped.1t10usly -and w.ho, rments by $6,000, is to ,provide for an adequate water system 
smce then· s:i-1aries were drawn 'from ~e In~ian funds, should and supply for the -Chemawa Indian -school, a school that has 
ha\e be.en given preference, fina!l~ letting :1lls favor. fall u_pon between 600 and 700 :Pupils and a number of -em_ployees. t 
t~re~ men, all of w.bom have adnntted their corruption by re- , :II!Y Teguest the superintendent of the school wrote me .a Jetter 
s1gmng under charges of 'fraud. about the mutter. 

I would not object to striking out the .name of ,'J.ohn -0. J" oyce .He said-: 
Jf that would satisfy the sensibilittes of any Member, bnt I The •wooden -tower -:ma t:Lnl;: now :in :service ar.e worthless 1or the 
insist that this work must be done by .some one who .is ,com- , pu~o es ior whl;ch they were ~·ected Jllll.rrY. yen.rs ~go .. The t;ank ..haH 
petent .and ..reliable and such a ,Jllall seem.a to ;have been utterly ' been out "Of service 'for about e.ight year~, ·smce which time it has not 
' bJ t find-f '. 'th th . c;- t tb · been used at all, but a small one, holdmg a few hundred barrels ot .una e o avor w1 e pre~en powers a.t be. 1 ~atcr, located about 30 -feet rabove -ground, bas .:been usell in lieu 

It has now been almost ·a _year :Sia.Ge ,the a_ppraisement of 1 thereo~. The Ia_Tge. one beca..me . contaminated ip -some way, :and an 
these lands was provided and .not -one single acre hns vet ·treen l 1lrmlysis _mane tllis past :fall for me by the chemist a~ the ':l-gr1cultur~L 

' • J • college at Corvallis -showed that the water -was T~ with 1:ypho1d 
ffered for ;Sale. illow long, .0 L01·d, will the present R~ublican germs. .The .tnnk j$ old, 1lltd ;as :this condition has obtained "far 'years, 

..ndministration hold , up :the settlemen.t ,of the affair-s of . the F1rn 1

1 

it was the opinion of the chemist that it could not be .cl~ne£! .in 
;Civilized .Tctb~ and clog the wheels of com.meree -nnd pro0'1·ess .such a .manner as to .. repder µ safe .f<?r sto1·ing water agmn. :The • . .. e.:- w<>od~n to~r is unsafe, Tthe ~nils 'tl.Dd imber lreing unsound, •and the 
..lil our .State? What all the :people -of .rour -State ;,want-Indtans ; cost of rebuilding it would be so great that as a matter of economy 
.and whites alike-is to get .these appraisements 11.nd .Sales accom- : ..and good business du.dgment .a ·new ·steel tower ot :ad-equate .height 

Prushed as -guicklv and as chea:TI}v as ·nossible and without any ; to afford fire Jll'Otectlon .should l>e ere.cted. So -rar .as the water s7s-
j ' • " . ..,, ';,.} ..P -' • < - tem is oneemed •.we 11re i·a·ctleaHy ·without any fire protection. wh1cll 

c:a.ndal, if you please, as to -fl:"nudulent ap_pra1sements. And ·:tn a .plant .. ar tills .size., wlrere .most J>f 1the build1ngs are -ot wood, 
.unle s some _plan ·can be ·formulated w.hieh ,will jp1e us .assur-. renders the situation serious. We need to have two wore .wells ·driven 
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ln addition to those now in service. The water is of splendid quality, 
but the wells we now have are to small and not deep enough for the 
demands being made upon them. 

l\Ir. FOSTER. .Mr. Chairman, will the gentleman permit a 
question? 

l\lr. HAWLEY. Yes; with pleasure. 
Mr. FOS'l'ER. Where is the source of the supply of water 

for the town of Salem, Oreg? . 
1\lr. HAWLEY. From a bulkhead in the river, just a little 

above the town. 
l\Ir. FOSTER. Is that water used for drinking purposes? 
l\fr. HAWLEY. In Salem? 
l\Ir. E'OSTER. Yes. 
l\Ir. HAWLEY. It is. 
i\Ir. FOSTER. Has there been any complaint in reference 

to the water that is pum11eu from the river there which goes 
to the people of Salem? 

l\fr. HAWLEY. From · time to time there is an occasional 
complaint. 

Mr. FOSTER. Why is it not more economical to get that 
water from the city of Salem than to do as the gentleman 
suggests? · 

l\fr. HA. WLEY. They would have to build a pipe line for 
about 6 miles. ,. 

i\Ir. FOSTER. Is it 6 miles from Salem? 
Mr. HAWLEY. Yes; and the right of way would cost many 

times this amount, I take it, in addition to the material and 
labor necessary for the construction of the pipe line. They 
have dri11ed some good deep wells and they can drill others, 
at moderate cost, and they can, by putting in a new pump and 
a new steel tank, - and doing a way with this tank, get an 
adequate water supply for the use of the school which will be 
entirely healthful to tbe Indian children. It will furthermore 
provide a protection against fire. l\Iany of the buildings are 

·old. They have some hundreds of boys and girls in them. 
ome are wooden buildings, and they can not get water into 

the econd story ·of the buildings at the present time in any 
quantity, with the system they now have. It seems to' me th.at 
upon the ground of humanity and economy and of necessity 
this sma11 addition to the appropriation ought to be made. 

Mr. FOSTER. How far is -this school from the river? 
l\lr. HAWLEY. That would only be a matter of guess. I 

would guess 2 or 3 miles. · 
l\Ir. STEPHE~S of Texas. Mr. Chairman, I desire to state 

that two months ago I visited this school, among others on the 
P~cific coast. I found this an excellent school. The repairs to 
this water tower- and tank are necessary. It was my under­
standing and the paper I have in my hand shows that the re­
pairs and improvements were estimated at $10,000. We gave 
them 0,000, and the superintendent informed me that the main 
improvement they needed there was th.is water ta.nk. As stated 
by the gentleman from Oregon, it is in bad condition and I 
think that a n.ew steel tower should be put up and the 'old one 
taken down. 

Mr. HAWLEY. Is it the gentleman's opinion that this $9,000 
"' appropriated here provides for this water tank? . 

l\lr. S'l'EPHENS of Texas. "General repair and improve­
ment." That will be sufficient, in my judgment. I do not think 
there is any question about that. They would have a right to 
u e that to take down the old one and put up a .new one. 

Mr. HA. WLEY. Will the gentleman further yield? 
Mr. STEPHENS of Texas. Certainly. 
Ar. HAWLEY. In the book here which the committee has 

for its information. in preparing th.is bill I find this statement: 
The superintendent has estimated for necessary repairs $10,000. 

That would not include the purchase of the new pump and 
motor, the new steel tank, the steel for the frame of the tank 
and the drilling of the wells. That would leave only $3 000 fo; 
the i:epairs of all kind, and on so large a plant as that it would 
IJe manifestly inadequate. 

l\lr. STEPHENS of Texas. I was informed that the well was 
ufficient, and that the trouble was with the tank. They said 

the tank and upports for the tank. That is possibly 50 feet 
high. 

Mr. HAWLEY. They ha-ve a little tank that is just 30 feet 
above the ground, not high enough for protection. The well they 
have will fill the preEent tank. If a sufficiently large tank is 
provide<l, and they have to have at least one good additional 
well, a good service will be provided. 

Mr. STEPHENS of Texas. I was not informed in regard to 
that. 

~Ir. HAWLEY. I went over the ground jnst a few tlays after 
the gentleman did and went particulnrly into the items. 

Mr. STEPHENS of Tex:as. Was the gentleman with the 
superintendent? 

Mr. HAWLEY. I was with the superintendent and some of 
the other officers of the school. 

Mr. STEPHENS of Texas. ,..rhis wa pointed out to me as 
the main improvement which they desired. However, they said 
that on the south side of the road they desired to increase the 
chapel, or the general as embly hall, to add about 40 feet onto 
the building. That was · the second request that he made. 

l\fr. HAWLEY. I am interested now in the adequate water 
supply for these students, and I hope the gentleman will let 
the proposed small increase be pas ed by the committee. 

Mr. STEPHENS of Texas. Mr. Chairman, I think the state­
ment here, for repairs and improvements $10 000 certainly 
estimated for that water tank. I would be wiiling to strike 
out $9,000 and insert $10,000. That is all they asked for. 

l\fi~. HAWLEY. The statement given here is for neces ary 
repairs, $10,000. 
· l\fr. STEPHENS of Texas. Suppose we add the words ' in­
cluding water tank." 

l\Ir. HAWLEY. Would that provide the necessary monev? 
~r: STEPHENS of Texas. I think so. I think there wiil be 

sufficient for that, but I am willing to include that language. 
l\Ir. HAWLEY. Why not let the entire amount of $6 000 <>'O 

in, but limit it by the language " or so much thereof as {nay be 
necessary "? 

Mr. STEPHENS of Texas. Nine thousand dollars is carried · 
in the bill now. 

Mr. HA. WLEY. That would make $15,000 in all. 
l\fr. S'l'EPHE:NS of Texas. I think that would be in cxce s 

of the demands that were stated to me as being nece ary. 
l\Ir. HAWLEY. The superintendent of the school in a direct 

reply to a telegraphic inquiry from me, writes thi~ letter, and 
he sends me a telegram that the total estimate and cost of this 
particular improvement would be $6,000, and that the need is 
urgent. 

.l\Ir. STEPHENS of Texas. He did not mention whether or 
not he intended to use any of the other fund, did he? 

l\fr. HA. WLEY. I do not think he was advised. 
Mr. l\IA:NN. l\lr. Chairman, will the gentleman yield? 
l\Ir. STEPHENS of Texas. Yes. 
l\Ir. l\fA.NN. I see the superintendent estimated 10 000 for 

repairs and improvements and $14,500 for the building. ' 
l\lr. STEPHENS of Texas. That is correct. 

, Mr. l\.IANN, Of course the buildinO's are not proYidecl for in 
the bill. !::> • 

l\~r .. STEPHENS of Texas. No ; the building was to be an 
addition to the hall on the south side of tbe road. . 

l\fr. MANN. Perhaps the term "buildings" there included 
~lso .the building of the water tower. That is the reason of my 
lllqllil'y. 

l\fr. STEPHENS of Texas. It might be that. 
Mr. HAWLEY. The term "buildings" includes an office 

building, a physician's cottage, and two employees' cottages. 
Mr. 1\1.ANN. · The superintendent's estimate for repairs and 

improvements is $10,000. That included the watering tank if it 
is not included in " buildings." · 

l\Ir. STEPHENS of Texas. I would be willing, Mr. Chair­
man, to let the amount be $12,000, and we can arrange the mat­
ter herafter if neces~ry. . 

1\Ir. HAWLEY. Mr. Chairman, I wm therefore modify my 
amendment so that $12,000 will be appropriated in this item 
instead of nine thousand, so providing for the water system. · 

The CHA..IRl\fAN. The Clerk will report the amendment. 
The Clerk read as follows: 
Page 25, line 4, strike out the figures " 9,000 " and insert in lieu 

thereof ·• 12,000." · 

The CH.AIRMAN. The question is on agreeing to the amend­
ment. 

The amendment was agreed to. 
Mr. STEPHEl~S of Texa~. .Mr. Chairman, I ask unanimous 

consent to correct the totals. 
The CHAIR~.lAJ.~. That will be done. 
Mr. l\IOORE of Pennsylvania. Mr. Chairman, ha1e we pa sed 

. the .Pennsylvania item? 
i\Ir. STEPHENS of Texas. There is no change made in the 

Pennsylvania item. 
l\Ir. MOORE of Penn ylvania. There is no change? 
Mr. STEPHENS of Texas. No. 
l\Ir. 1\lOORE of Pennsylvania. Then, Mr. Speaker, I a k the 

indulgence of the committee for one moment while I call atten­
tion to a speech in to-day's CoNGRESSIONAL RECORD, on page 
1087, by my distinguished colleague, the gentleman from Penn­
sylvania [Mr. OLMS.TED]. We are considering the Indian ap­
propriation bill and have just pas ed an item relating to the 
·arlisle Indian School, in which 1\lr. OLMSTED has been ili-

1.erested during his 16 years of senice in this House. I know 
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of no man in- the· Pennsylvania. delegation who has- found a 
\Tarmer place in the hearts of the Members of the House, or 
wllo has so endeared himself to the Penn&ylvania., Members as 
thi distinguished Representati.-e. [Applause.] 

I ob ene with considerable regret that. the speech,.. which I 
hope is not the 'IYnn song of the- gentleman from Hennsylvania, 
starts out in its referen<!es to the Carlisle School by indicating 
that this is the last time he shall appear in Congress in its 
behalf. l\Ir. OLMSTED has been the devoted champion of the 
Carlisle School dnrfag the long. period of his Membership here, 
and has stood by it through thick and thin, and in the sh·e of 
fair as well as- of foul legislative weather. 

The Indian school at Carlisle is one of those institutions- of 
the Government of which we ha""Ve a right to be proud. and the 
peoule of Pennsylvania are surely proud of the attitude which 
l\Ir. OLMSTED bas taken with regard to it throughout bis con­
gre sional career. And may I be permitted to speak of the 
references in his speech, to the characteristics of the students, 
both boys and girl , who ha -re gone forth from that sc~ool, 
concerning some of whom I have had personal knowledge. 
They ha•e de>eloped weU and have been a credit to · th.e institu­
tion in which they were"reared and have justified the attitude 
of the Government in Dlltking the expenditures it has made to 
thus improve the educational condition of these its wards. 

I notice, too, that my colleague, Mr. OL:llSTED, refers to some 
of tho e athletic qualities of the young men who have gone 
forth from this school; boys who have attained fa.me in the 
great field of baseball, and who have developed in the equally 
interesting field of football, and' to one who has recently come 
through an international contest as champion of all the athletes 
in the world. 

I recall that in this House not many months ago there sat 
a boy of hi , th~ junior l\Iarlin E. Olmsted, in whom, per.haps, 
be is more interested than in any other person in the world, 
except the fair lady who presides over his hou8ehold, and that 
i t was about the very time when the Indians were making a 
successful campaign in baseball. I overheard the lad, looking 
into the face o:t our distinguished colleague, say, "Father, is it 
not time thnt-you should lea-Y-e this House and go with me to 
the ball field?" The father, reluctant to leave his post of duty, 
said, H My boy, I can not go now; it is necessary for me to 
remain and save the country." And then the bright lad, look­
ing anxiously into his father's kind1y countenance, said, " Oh, 
shucks! ' Why not lea\e the salvation of the country to Mr. 
hlANN?" [Laughter.] 

We have reached a stage in the proceedings- and a stage in 
the career of my distinguished colleague when we are almost 
about to say good-by. He has said good-by to the Carlisle 
School. He has left it in our keeping. And after be has gone 
back to private life and the practice of the law, where he will 
shine even more brilliantly than 11e did in this House, may we 
not intrust to Mr. MANN and the other saviors of our countr 
the preservation and the perpetuation of the- Carlisle Indian 
School? [Applause.] 

The Clerk read as follows : 

Mr. STEPHEXS of Tex:us. Yes; I yield to the gentleman. 
'JJhe question refers to the gentleman's own· State and district. 

l\fr. BURKE of South Dakota. I will say to the gentleman 
from Illinois that the treaty of 1868 was limited to 20 years. 
A treaty was made with the Sioux Tribes in 1889 by whiGh they 
ceded about 9,000,000 acres of land· to the Government, and the 
balance of their reservation was divided into separate resernt­
tions, there being the Standing Rock, the Cheyenne River, th~ 
Ro ebud, the Pine Ridge, . the Crow Creek, anl1 the Lower 
Brule Tribes. The treaty of 1889 in some particular was lim­
.ited to 20 years. The gentleman is right about that. But, l\fr. 
Chairman, there is a treaty, made in 1877, that is unlimited. 
I have referred to it on other occasions in this House ns being 
probably the be t treaty from the Indian standpoint that was 
ever Dlllde with any tribe of Indians in this country, because 
it was not limited a s to time, and under the treaty of 1877, 
at the time that the Black Hills were ceded to the United 
State , it was provided that the United States guaranteed in 
perpetuity to pronde these Indians with subsistence, to pro­
nde them with the means of education and ci"vilization until 
such time as they should be self-supporting. 

So I say it is the be t treaty in rega·rd to the provisions- for 
the sub istence, support, and civilization of Indians that has 
ever been made. '\ 

Mr. FOWLER Mr. Chairman, may I inquire about the 
treaty of 1877? Di<l not that refer :to the treaty of 1868, and 
was it not to be governed by the terms of that treaty? 

Mr. BURKE of South Dakota. It had no reference to it 
whatever, Mr. Chairman, and was a separate and distinct treaty 
by itself. 

I want to call the gentlemaq's attention to what has actually 
transpired under the h·eaty of 1877, and I may say in passing 
that the Indians in the last couple of years have been very much 
discontented and dissatisfied over the cession of the Black Hills 
and are now trying to r€pudiate the treaty of 1877 on the ground 
that it was not executed in accordance with the vrovisions of 
the treaty of 1868, in that it was not signed by three-fourths of 
the adult male members of the tribe. They think that they did 
not get an adequate consideration. for the lands that were ceded 
by that treaty. They overlook the fact that they did receive a 
large sum of money, because we guaranteed, as I have stated, 
to provide them with subsistence for all time. 'When I came to 
Congre s, only a few years ago, we were annually appropriating 
$000,000 for the item which is now $200,000, for the support and 
eivili.zation of the Sioux under the treaty of 1877. 

Now, the gentleman may wonder how we. have been able to 
reduce the amount, and I am going to explain how it. was done. 
In the treaty of 1889 it was provided that after the allotments 
of la.nds were made the surplus lands should be sold and the 
money hould go into the Treasury and be subject to appropria­
tion by Congress for the support and civilization of the tribes. 

We have had several land openings, one affecting the Chey­
enne River, one the· Standing Rock, and two or three the Rose­
bud, so that in making the appropriation this year we make no 
provision for those three tribes of Indians, and we are now sup­
porting them and providing them with subsistence out of th~ 

For suvport of Sioux of difl'erent tribes, Including Santee Sloux of moneys that were received from the sale of their lands. 
Nebra!::ka, North Dakota, and South Dakota: For pay of 5 teachers, 1 But as to the que tion of authority for the appropriation, I 
phy ician, 1 carpenter, 1 miller, 1 engineer. 2 farmers, and 1 black-
smith (a.rt 13, treaty of Apr. 29, 1868), $10,4-00; for pay of second can only answer the gentleman that the treaty of 1877 is still in 
blacksmith, and furnishing iron, steel, and other material (art. 8 of full force and effect and has not been annulled. 
same treaty). 1,GOO; for pay of additional employees at the several 1\f"r. FOWLER. The h>eaty of '1 8~0 was m· . force "t 1-"'hnt time, agencies for the Sioux in Nebraska, North Dakota, and South Dakota, .ru. u.. .l.! •vo '-'- l.ilU 

$ll3,000; for sulJsistence of the Sioux, other than the Rosebud, Chey- was it not? 
enne, and St:rndJng Rock Tribes, and for pw·poses of their civilization l\Ir. BURKE of South Dakota. It was at the time of the mak· 
"(act of Feb. 28, 1877) $200,000: Provided, That this sum shall include 
transportation of supplles from the termination of railroad or st:eamboat ing of the treaty of 1877. 
transportat.ion, and in this service Indians shall be employed whenever l\Ir. FOWLER. What was the necessity for it? 
_practicable; in all, $307,000. Mr. BURKE of South Dakota. I do not know what the neces-

1\Ir. FOSTER. l\ir. Chairman, I reserve a point of order. sity was. 
l\fr. FOWLER. Mr. Ch;:tirman, I rese,rve a point of order. l\Ir. FOWLER. What was the occasion for the i;enewal of the 
Mr. STEPHENS of Texa~ 1\I.r. Chairman, I ask unanimous treaty of 1889, with the limita.tion of 20 years? 

rnru;ent to insert the word "River" after the word "Cheyenne," Mr. BURKilJ of South Dakota. I am unable to state what the 
in line 3, page 21. need of it w~s. I am simply stating the fact that the obliga-

.Mr. FOWLER. .Mr. Chairman, I reseITe a. point of order tion of the Government for all time to care for and support 
against this paragraph for the purpose of asking the chairman these Indians was in no manner modified by the treaty of 1889. 
of this committee by what authority of law this appropriation That was in the treaty of 1877, and that treaty is to-day in full 
is requested. In fact, I desire to risk the chairman if it is not force and effect; and were it not for th~ fact that we l.lave r e­
a fuct that on April 29, 1868, there was a treaty made between quired thnt these three tribes, which comprise a.bout two-thirds 
the United States and this tribe of Indians-the Sioux-with a of the- general Sioux '.Iiribe, be supported out of the moneys that 
limitation of 20 years; and I desire further to inquire if on have come in from the sale of their lands, we would be ap­
. .1\Iarch 2, 1899, this treaty was not renewed between the United propriating to-day about a million dollars a year instea.d of 
Stutes and this tribe of Indians, with a. limitation of 20 years? · $200,000. 
I further desire to inquire if this treaty did not expire on Mr. FOWLER. If the treaty of 1877 was not to be construed 
M.arch 2, 1909, and is not the request in this bill for this appro- with the treaty of 186 , why should th'e n·eaty of 1868 be ex-
printion without any authority whn.tever? · tended in 1889? 

l\Ir. BURKE of South D<.1kota. Mr. Chairman, I hope the ' Mr. BURKE of South Dakota. Well. I am unable to state 
gentleman from Texas will yield t~ me, as the ?nqniry covers why. I simply know that the treaty of 1839 was limile<.l to 20 
practically the whole history of the Sioux Indians. years in some of its proyisions . 
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Mr. FOWLER. ::\ly recollection of the treaty of 1877 is that 
it did not deal with this que tion directly, independent of the 
treaty of 1 G , but it wa with some minor points connected 
with thi treaty or with the subject matter with which the 
treaty. of 1863 dealt directly. 

l\lr. BURKE of South Dakota. It guaranteed in perpetuity, 
}Jerhaps, some of the requirement of the treaty of 1868 that 
were limited. 

l\Ir. FOWLER. Now, l\Ir. Chairman, I de. ire, as my colleague, 
Dr. FOSTER, of IJlinolE, re erved a point of order, and as he has 
perhaps some que tions regarding this treaty of 1 77 to pro­
pound, to yield the floor to him. 

l\lr. FOSTER. l\Ir. Chairman, the only question in my mind 
with reference to this matter is whether the treaty of 1868, 
which ran for 20 years and then was renewed for 20 years more, 
is in effect now or has expired. 

~Ir. DURKE of South Dakota. The treaty of 188!>, I will say 
to tlle "'entleruan, ha expired and I think e-verything in the 
treaty of 18 has expired except as it might have been spe­
cifically extended by the treaty of 1 77. nut the treaty of 1877 
i not limited as to time. 

~ Ir. FOSTER. In any particular? 
l\lr. BURKE of South Dakota. I would not say in any par­

ticular at a1l, but as to time it is not limited, with perhaps this 
x:ception, that the obligation was until such time as the Indians 

'yould become self-supporting. 
l\Ir. FOSTER. Tllen TI"hat is the gentleman's idea of the law 

of 1889? 
l\lr. BURKE of South Dakota. I will say to the gentleman 

that there are two separate and distinct considerations for the 
two treaties. The treaty of 1 77 ceded to the United States the 
Illack Hills, and the treaty of 1 89 ceded, in round numbers, 
0,000,000 acre lea-viri.g the Indians about 11,000,000 acres, 
which was diYided into the separate reservations which I ha\e 
named. 

Mr. FOSTER. It occurs to me that it is a question whether 
this act of 1 77 did cover tile support of these Indians. Tbat 
is tlle only question in my mind about this matter. 

l\Ir. BURKE of South Dakota. I will say to the gentleman 
that I do not think there is any question about it. I have 
looked it up on se,·eral occasions. Of course, the gentleman will 
take into consideration the fact that there are over 20,000 In­
ilians, and that if there was no treaty obligation whate\er we 
would be very fortunate if w were escaping with an appro­
priu tion no larger than the one we are making. If it was a 
gratuity, like every other gratuity appropriation it would be 
subject t() a point of order; but so far as the Sioux of South 
Dakota are concerned, we are making appropriations in ac­
cordance with the obligation incurred by reason of the treaty 
of 1877, which is the one that authorizes this appropriatioo. 

l\fr. FOSTER. Mr. Chairman, I think I shall make the point 
of order and let tile hair decide it. 

l\Ir. BURKE of South Dakota. If the gentleman will with­
hold lli point of order ju t a moment, I will a k him, in perfect 
good faith, if he beli rnd that there was no authority whatever 

• for making this appropriation would he make a point of order 
and leave these Indians without any protection, so far as the 
Federal Go\ernrn nt is concerned'? I am as uining now that 
there is no authority for the appropriation. Would the gentle­
man do that to 20,000 Indians? 

l\lr. FOSTER. How are tllese Indians situated in reference 
to their own property? 

l\Ir. BUHKE of South Dakota. The Indians have allotments, 
and very liberal ones, as I have heretofore stated. The land is 
only fit practically for grazing purposes, each head of a family 
has 640 acres, but it is mostly unproductive. 

l\fr. FOSTER. And they haye some money in the United 
States 'l'reasury? 

Mr. BURKE of South Dakota. They have a trust fund of 
$3,()00,000. 

l\Ir. FOSTER: It eems to me that on yesterday I heard the 
gentleman say thnt the less the Indians were left to depend on 
the Go-vernment the better it would be for them and the more 
civilizing influence it would hnve. 

l\Ir. BURKE of South Dakota. Yes; and I will say to the 
gentleman that I ham found a way by which we could take 
care of the greater part of these Indians out of moneys that 
have gone into the Treasury to their credit, and I believe it is a 
better ' uEie to make of that money to appropriate it and expend 
it for their ciyilization rather than to civilize and educate them 
at the expense of tbe United States and store up a great fund 
to be disbur ed at some future time. 

1\lr. FOSTER Does not the gentleman think this might be a 
good place to put his idea into operation as to what ought to 
be doue for the Inuinus '? ·\Yill not tbe Indians be made self-

reliant in South Dakota by acting in ac ordance with the gentle­
man's idea? 

l\Ir. BURKE of South Dakota. I do not think the gentleman 
from Illinois [Mr. FosTER] is sincere '"'heu he intimates that 
" the gentleman from South Dakota ' ha e\er in any way indi­
cated that Ile would withdraw the rot tion of the Goyem­
ment from the Indian until he has reached that stage of ci-vili­
zation where he is able to take care of him elf. 

Mr. FOSTER. It occurs to me that ye terday the gentleman 
did not qualify his statement in the way he does to-day. 

Mr. BURKE of South Dakota. The remark I made is iu 
the RECORD, and the gentleman can read it for himself. 

l\Ir. FOSTER. Yesterday the gentleman wanted to get a 
reservation sold, and one of the rea ons he mentioned wa that 
it was a bad thing for the Indian to make him f el that there 
was something coming to him from the United States GoYern­
ment. 

l\Ir. BURKE of South Dakota. Indefinitely. 
l\Ir. FOSTER. That he ought to be made self-reliant. Xow, 

to-day the gentleman comes to tlle Hou and a ks Congre to 
appropriate for the support of these Indians. 

Mr. BURKE of South Dakota. The O'entleman i ntirely mi. -
taken. I do not come to the Hou e with it. The bill is brought 
here by the committee. 

l\Ir. FOSTER. I mean, the gentleman is adrncating the pi; p­
osition that this appropriation is proper and right. 

l\Ir. BURKE of South Dakota. Yes; certainly. 
l\lr. FOSTER. That is the better way to put it. Xo", doe 

not the gentleman think it would be a good thing to begin in 
South Dakota to carry out the g~ntleman's scheme of making 
the Indians self-reliant? 

1\lr. BURKE of South Dakota. I think we baxe perhaps 
made as much progress in the civilization of the Indians in 
South Dakota as in any other part of the country. 

Mr. FOSTER. I do not doubt that. 
Mr. BURKE of South Dakota. I ha\e stated heretofore aml 

I now reiterate, that just as soon as the Indian reaches a point 
where he is competent to take care of him elf, then, I ay, the 
sooner we withdraw all Federal aid or supe,i.·yision of Ws affairs 
the better for hhn. 

Mr. FOSTER. Does the gentleman from South Dakota think 
we are \ery much nearer to it than we were the fir t time that 
he entered this House as a Member? 

l\lr .. BURKE of South Dakota. I certainly think o. 
1Ur. FOSTER. I make the point of order, l\1r. Chairman. that 

this is not authorized by law, as the treaty of 1 6 expired aml 
was renewed for 20 years, and then became effective for ::!O 
years more, is not in effect now. · 

The CHA.IIl~l.A...i"\T. The Chair will call upon the committee 
to produce the law which support the amendment. 

Mr. BURKE of South Dakota. I ha\e called tlre attention 
.cQf the Chair to the treaty of 1 77. 

'l'he CHAIR.l\IAN. Does the tre::tty of 1877 provide for the 
employment of Indians, as contemplated by this amendment? 

Mr. BURKE of South Dakota. I do not think the gentleman 
from Illinois makes the point of order that Indian labor hall 
be employed whereYer pos ible. If he bases it on that, we will 
ha-ve to modify it. I pre ume he ba e the point of orcler on 
the claim that there is no authority of law for the appropria­
tion. 

.Mr. FOSTER. That there is no authority of law for the ap­
propriation. 

The CHAIRMA...t.."\T. The Chair will call upon the committee, 
if they undertake to support the bill in this re pect, to furnish 
him the authority of law upon which they rely .. 

-~Ir. BURKE of South Dakota. I will ay to the Chair that 
here is an appropriation that has been made for years and 
years, and no Uember has e\er rai ed a point of order again t 
it. If the point of order is in isten upon, a I n sume it is, 
then I ask unanimous consent that the matter may be pas. ed 
O\er until we can furnish the Chair with the authority that 
justifies the appropriation. 

l\lr. STEPHENS of Texa . I ham no objection. We have 
to rise at 5 o'clock, a-nd I think we ought to proceed with the 
bill as far as pos ible. 

The OHA.IRl\fAN. The gentleman from Texas asks that this 
particular provision of the bill may be 11a cd over without 
prejudice, to be returned to at the pleasure of the committee. 
Is there objection? 

There was no objection. 
The Clerk read as follows: 

. For support and maintenance of day and indnstrial school among 
the Sioux Indians, including tbe e1·cctiou and rcpail' of school l>uild­
ings, $200,000, to be expended unde1· the a~1·erment with aid Indians 
in section 17 of the act of Marcb. 2. 1~ '!), whicll agl'ccment is hcl'cby 
extended to and including June 30, 1!)14. 
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Mr. FOSTER l\Ir. Chairman, I reserve a point of order to 

tbnt item. 
:\fr. BURKE of South Dakota. I hope the gentleman from 

Illinoi will resene the point of order. 
Mr. FOSTER. I ·ant to say that in this bill we are appro­

vriating money for 8chools. I do not know how much truth 
there may be in all the statements that are made, but I observe 
that it is claimed in an article that I saw in the New York 
Herald, in reference to Indian affairs, that there is a _ school 
in Xorth Dakota which the commissioner has asked to be 
abandoned, and yet it is impossible to get it closed up. 

Now, the gentleman from South Dakota is not only fa~iliar 
wi ~ h the situation in his State, but I take it that with his long 
serdce on the Committee on Indian A_ffairs he is con-versant 
with tlle situation in North Dakota. I would like to ask the 
gentleman if there is any foundation for the stateme~t that we 
are maintaining a lot of Indian schools, especially this one, ap­
propriating for it, merely because it has been established, and 
like any other Government linstitution located in the com­
nrnnity, it is y-ery hard and almost impossible to get it abandoned? 

}Jr. BURKE of South Dakota. l\Ir. Chairman, I have not 
seen tlle article that the gentleman refers to so that I do not 
know to what school it refers. I presume it refers to the 
school at Wallpeton or at Bismarck, in North Dakota. 

~Ir. FOSTER. It is the school at Bismarck. 
.Mr. BURKE of South Dakota. I think the department on· 

one or two occasions failed to estimate for the Bismarck school, 
and was opposed to the appropriation for its continuation. But 
tlle committee looked upon it differently and provided for it. 
Thi appropriation that the gentleman has raised the point of 
order against is entirely to be expended for the resenation 
scllool.. It has no reference to a nonreservation school, such 
as the one at Bismarck, N. Dak. 

~Ir. :b'OSTEJt. I wanted to get the gentleman's idea about 
tbe school at Bismarck. I happened to be called away when the 
hem was passed and did not get an opportunity, or I should 
haYe moved to strike it out. 

Mr. BURKE of South Dakota. Last year it was represented 
to the committee that the school at Fort Bertllold, west of 
Bismai:ck, had been burned, and that Bisma rck was located cen­
trally so that the Indian pupils could be obtained from the 
seYeral resenations, and that there was a need for its con­
tinuation, and that by continuing it we might avoid rebuilding 
the school where the one was burned. At any rate, the com­
mittee last year appropriated for the school, notwithstanding 
it was not estimated for. But my recollection is that this year 
the school was estimated for. That school was located origi­
nally at Bi marck against the judgment of the Indian Depart­
ment, and it was clone at the instance of the Representatives 
and Senators from that State who thought tbnt there ought 
to be an Indian school at Bismarck, and one was 1n·o,· ided. But 
that is in another State from my State. 

Mr. FOSTER. It would be natural for the Commis:sioner of 
Indian Affairs to estimate for the school this year after he had 
refused to estimate for it and Congress had appropriated for it. 

Now, another question. Does not the gentleman think that 
this is possibly a good time to spend some of this money in the 
Treasury for the education of the Indians and let them spend 
their own money to become self-reliant, as long as the gentle­
man from South Dakota believes in that policy? 

Mr. BURKE of South Dakota. · As far as the Sioux Indians 
are concerned, I think it will be admitted that largely at my 
instance the Federal Treasury has been relie-ved from the ex­
pense of several hundred thousand dollars annually in moneys 
that are necessary for the care and support of the Indians by 
taking it out of their own funds. I have gone to the extreme, 
and to such an extent that at the present time the Sioux In­
dians are not feeling very kindly toward me. They are human. 

l\fr. FOSTER. I am so far away from them that I do not 
think they can get at me. 

Mr. BURKE of South Dakota. The gentleman from Illinois 
ought to realize th:-tt these are the real Indians of the country; 
they are not mixed bloods. Most of them are full bloods. and 
only a few years ago were blanket Indians. · I am speaking of 
the Sioux. 

Mr. FOSTER. Does not the gentleman think that the money 
that they have in ·the Treasury is sufficient to pay the expenses 
of their education? 

Mr. BURKE of ~outb Dakota. I will say to tile gentleman 
from Illinois that there .are two or three of the- Sioux Ttibes 
that h:n-e no money in tlle Treasury, except tlleir interest jn the 
$3,000,000 trust fund which bears :5 per cent interest, and half 
of that may be expended by the Secretary of the Interior for 
education. 

l\Ir. FOSTER. Of course, I realize that this is a tribal school, 
and upon a better footing than some of the other schools. 
· Mr. BURKE of South Dakota. The item in the bill to which 

the gentleman raises the point of order contains no appropria­
tion that is used for any school outside of the reservation. 

Mr. FOSTER. I see that there is some merit in th1s th:J_t is 
not in some of the others, but in view of the fact that we have 
appropriated quite a large sum of money for other schvols in 
South Dakota, unless we can get rid of some ·of the other schools 
I shall have to insist on letting this item go out. 

Mr. BURKE of South Dakota. I would like unanimous cori­
sent to have this item passed, in order that we may furnish 
authority of law for the appropriation. 

Mr. FERRIS. 1\fr. Chairman, reserving the right to object, 
we haye heard with no little pleasure about the tremendous 
extrayagance pre-rniling in the State of Oklahoma, and with no 
little patience about the rigid economy that has been practiced 
in South Dakota. I want to call attention to some of the 
unusual, fabulous econom1es prevailing in that remarkable State. 

They ha-ve 20,3r>2 Indians. They are worth $41,015,702.03. 
They recei-re in Federal moneys this year $646,500. The spec~fic 
appropriations for specific schools with a little handful of 
Indians-,---20,000-as follows: . 

Flandreau, $60,500; Pierre, $42,000; Rapid City, $i:>3,500. The 
Sioux get $307,000. 'The Sioux again get $200,000 in a separate 
paragraph, unless this point of order is sustained, and foll°'ving 
down the bill thB Yanktons get $14,000. 

l\ow, J\Ir. Chairman, this is the situation in the State of Oklu­
homa. We haYe one school specifically provided for and only 
one. In the State of Oklahoma we haYe approximately 1.:!0,()00 
Indians. In the State of South Dakota they have 20,000 Indhms. 
Here we ha-re an item so patent that it is subject to a. point of 
order, that it specifically prescribes that it shall be carried 
along for another year. The item that has been pa&sed by 
unanimous consent is clearly subject to a point of ord-er. In 
1868 they provided a treaty, which was a fat one indeed, which 
lasted for 20 years. - That carried it along until 18 9. It ,-.,as 
then extended for 20 more years. That has expired and fo·ur 
years . haye elapsed since that time. The treaty of 1 77, con­
.jured from somewhere, the Lord only knows, is inten<led to 
obyiate both of these fo'rmer treaties, but it does not do it. Tlle 
treaty of 1877, in article 8, prescribes as follows: 

The provisions of said treaty in 1868, except that herein modified, 
shall continue in full force. 

I read from the treaty of 1877, which reached back and ~ub­
jects those Indians to the same limitation-s that the treaty of 
1 68 imposed upon them. 

I do not know what the attitude of tlle Cha1r may be; I do 
not know what the attitude of the House may be; but I want 
to say here and now, with nearly all the Indians in the Unite<:l 
States in our State, that I shall not sit here longer and have 
our State muckraked and hounded witllout letting this Hou e " 
know the true facts. Our State has nearly half the Indians 
in the whole country, and some of the provisions'in the Okla­
homa section .of the bill read as follows. I refer now to the 
tribe of Indians that reside in the count:Y in which I live. This 
is to pay the agents, to pay the help, to pay the people ,yho 
administer the affairs of those Indians, usually appointments 
made strictly from a partisan standpoint. This is the language : 

The Secretary of the Interior is hereby aut horized to withdraw from 
the Treasury of the United St ates, at his discretion, the sum of 
$25,000, or so much thereof as ma y be necessa1·y, of the funds on de­
posit to the credit of the Kiowa, Comanche, and Apache Tribes of 
Indians in Oklahoma, for the support of the agency and pay of em­
ployees maintained for their benefit. 

There are two sides to this question, and there are two good, 
strong sides to it. We withdraw the money from tlle '_freasury 
that: belongs to the Indians to pay the help in my State. The 
gentleman from South Dakota [Mr. BURKE] has every little 
one-horse school "f1l his State provided for specifically, and lugs 
in two items embodying $507,000 that are gratituities and 
nothing more, with the treaties expired more than four yearR, 
and he asks that he should be considered the great economist 
in behalf of Indian Affairs in his State, and that everyone shall 
point the finger of scorn to our State where nearly all of the 
Indians in the country reside. [..Applause.] 

1\Ir. MANN. 1\Ir. Chairman, fhe gentleman from South Da­
kota [Mr. BURKE] is probably undergoing the kind of punish­
ment which some gentlemen on the other side of the ais1e think 
they can administer to geutlernen who do not kotow to them. 
The gentleman from South Dakota [hlr. BURKE] hns commi tted 
the crime of expressing bis opinion upon the floor of tlle Ilouse 
concerning certain frnucls committed by the peo11le of Oklahoma 
in their courts and el ewhere. '_fbercupon the d.ist ingui:;b ed 
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_gentleman from Oklahoma [1\Ir. FEnnrs]., for he -purpose of 
coming back at rthe gentleman from :Soutll :Oakota-·-

Mr. FERRIS. 1\Ir. Chairman, will the gentleman yield? 
l\.fr. 1\1.A.:NN. In a moment-and ·endea\o!'"ing to teach him 

what punishment he will receive jf he does not bow before the 
gentleman from -Oklahoma, proceeds to assault an item in ~e 
Xndian appropriation bill, -which has been there for years, :which 
was reported by the gentleman s own committee without any 
objection on his :part. 

fr. FERRIS. Xe ; -but I did not know that the treaty had 
ex.11ired at that time. I know it now. 

'.Mr. MANN. There are many things, Ur. Chairman, which 
the gentleman did not know, hating sened on the {Jommittee 
on India.n Affairs for many years, that he ought to haTe known. 
Re has l'eported this item for years without this knowledge. 
I am glad that he has learned something on that subject. He 
will probably Jearn a great deal more upon other subjects if he 
endea \OIS to follow this kind of course in the Hou e. 

~Ir. FERRIS. And gentlemen on that side will learn some­
thing, too. 

Ur. l\1A.NN. It seems items am not to be considered on their 
me1its, but from the tandpoint of endeavoring to puni h gentle­
men on thls side of the House, or upon that, who do not bow 
before him . 

.Mr. FERRIS. Mr. Chairman, ·wm the gentleman yield? 
Mr. 1\IANN. I suppose the gentleman is preparing in that 

way to become the chairman of the Committee on Public Lands? 
Mr. FERRIS. Will the geI).tleman yield? 
Mr. M.Al\1N. Certainly. 
Mr. FERRIS. Does the gentleman think it is punishing any­

·body to call the ·attention of the House to two provisions aggre­
gating $507,000 that are carried on their face as treaty items 
when the treaties ha\e expired? Is that punishing anybody? 

Mr. MANN. Mr. Chairman, I think the purpose the gentle­
man has in view, hav"ing reported this bill himself fTom his 
committee, in calling attention to the matter .at all is punish­
ment, in an .endeavor to deter gentlemen in the House from run­
ning against his wishes. 

Mr. FERRIS. Not at all. 
Mr . .l\IANN. We will let that side of the House determine 

who shall be the chairmnn of the Committee on the Public 
Lands bnt whoever is the chairman of the Committee on the 
Public' Lands, or of any other committee of the House, will find, 
and gentlemen will :find, that because some Member on the floor 
of the House properly calls attention to an item in some place 
which he believes ought not to be in the bill he can not, there­
fore, be punished by striking out items in which that ,particular 
gentleman may be interested. Even a Democratic -administra­
tion will not stand for such unfair conduct as that. 

l\lr. FERRIS. Mr. Chairman, the gentleman, following his 
usual tac.tics, rises in his seat and seeks to chastise me ss 
a member -of the Committee on Indian Affairs because I call 

.. attention to two items which ·on theil' face .are clearly subject 
to -point .of order; and not only that, but because I have called 
attention to two items which al'e being touted along in this 
bill as treaty items when, in fact, the treaty has expired. If 
the gentleman wanted to .appropriate money gratuitously for 
these people, he should bring it in here as a gratuity. I did 
not know when this bill was considered in the committee that 
this item was subject to a point of -order or I should have made 
the point at that time. I -have since had it called to my at­
tention. It has .also heen called to my attention Ul)On the 
fioor of the House. The gentleman fTom Illinois [Mr. FoWLER] 
and the gentleman from Dlinois [Mr. FosTEB], from the gentle­
man's own State, make the point of order, and if the distin­
guished gentleman from Illinois [Mr. MANN] thinks that 
by badgering me and dragging in some reterence to an outside 
a.nd a wholly extrinsic matter he can close my mouth he is 
seriously mistaken. 

Mr. MANN. Oh, I do not think anything could close the 
gentleman's m-0uth-not even his own head. 

.l\Ir. BURKE of South Dakota. .l\Ir. Chairman, if tbe excite­
ment has subsided, I renew my request that this item be passed 
along with the other item until we can haze an opportunity to · 
submit authorities to the Ohair. 

The CHAIRMAN (Mr. HAY). Is there objection to the re­
quest of the gentleman from South Dakota? 

l\Ir. STEPHENS of Texas. Mr. Chairman, I have no objec­
·tion. 

l\fr. FOWLER. :Mr. Chairman, before this item is J.)assed, I 
desire to say that I disclaim any idea of punishing n.ny Member 
on the floor of this House in any way whatever, and if the ref­
erence df my genial colleague from Illinois [Mr. MA.NN] sought 
:to include me as wanting to punish anybody, I desire to say to 
him in all candor that I h:rrn no disposition to punish any man 
on the floor of this House, here or elsewhere. 

My action fWllS J)rompted from 11 sincere desire to learn tlle 
facts. Being a new Member, and for the fu·st time having had 
-an opportunity to inv-estigate these treaties, I sought to see in 
good faith as to whether there is -:my legal authority for this 
appl'opriation. And I say in conclusion, ·Mr. 'Chairman, that 
whene\er .I am accnsed of making any objection here other than 
in the interests of the people of the United State , I <lisclaim 
-any such statement. [Applause.] 

Ir. STEPHEL. .,.S of Texas. 1\Ir. Chairman, I yield to the 
gentleman from -Oklahoma [Mr. CAnTER] one minute. 

1\Ir. CAR'I'Eil. 1\Ir. Chairman, I am surprised that my friend 
from Illinois [l\Ir. 1\1.ANN] should take umbrage at the action of 
my collea1}Ue from Oklahoma [.Mr. FERRIS] in the simple ex­
~rcise of his right to call ·attention to provisions of thi bill 
which might be subject to poin.ts -0f order. If the gentleman 
-s~onld apply this rule to himself, it would be necessary for this 
House to employ a professional scold to do the job. 

The gentleman from Illinois IMr. MANN] makes -points of 
order regardles1 where the chips may :fall. Many times ha\e 
I and other Members been the Tictims of this gentleman's points 
of order on propositions of undisputed merit, as the gentleman 
himself will admit. Only this afternoon two propositions went 
out of this bill on points of order made by the gentleman fTom 
Illinois [Mr. l\IANN], one of them the item of $300,000 to aid 
the common schools of our State, the justice of which I do 
not think the gentlema.n himself will dispute. But now, because, 
forsooth, a gentleman from Oklahoma would simply point out 
·similar pravisions in the ·appI"Opriations of some other State, 
the gentleman from Illinois feels called upon to read him a 
lecture on the goad beha nor of a Member of Congress. 

It is passing strange, Mr. Chairman, thftt a gentleman of 
the usual astute fail'ness of the gentleman from Illinois [Mr. 
MANN] should take this partisan view of a Member's duty. It 
is more than passing s trange that points of order made by that 
side of the House against the provisions of fembers un this 
side are considered of such high merit and virtue, yet when the 
matter is reversed and a Member from this side presumes to 
e\en call attention to the fact that a prortsion defended by the 
gentleman on that side of the aisle is subject to a point of 
order it becomes a seething outrage sufficient to warrant the 
unjustified attack we have just heard made against my col­
league, Mr. FEruus. 
~ Mr. STEP.HENS of Texas. lllr. Chairman, I move tha.t the 
committee do now rise, pending the points of order on the two 
last paragraphs. 

The motion was agreed to. 
Accordingly the committee rose; and the Speaker hating re­

sumed the chair, Mr. SAUNDERS, Chair.man of the Committee of 
the Whole House on the state of the Union, reported that tha.t 
·committee ha.d had under consideration the bill H. R. 26874, ·the 
Indian appropriation bill, and had come to no resolution thereon. 

l\fr. STEPHENS of Texas. I yield sufficient time for the 
gentleman from Oklahoma [Mr. CARTER] to make a request. 

Mr. CARTER. Mr. Speaker, I ask unanimous consent to ex­
t n<l. my remarks in the REconn. 

The SPEAKER. ls there objection? [After a rm use.] The · 
Chair hears none. 

ADJOURNMENT.. 

fr. STEPJIE .,.S of Texas. Mr. Speaker, I move ·~at the 
House do now adjourn. 

The motion was agreed to; ·accoTdingly (at 5 o'clock p. m.) 
the House adjourned until Wednesday, January 8, 1.913, at 12 
o'clock noon. 

EXECUTIVE COMMID\"!CATIONS. 
Under clause 2 of Rule XXIV, executive communications were 

taken from the Speaker's table and referred as follows : 
1. A letter from the Secretary of War, transmitting, with a 

Jetter from the Chief of Engineers, report of examination of 
Lynnhaven River, Va., with a view of securing increased depth 
(H. Doc. No. 1244) ; to the Committee on Rivers and Harbors 
and ordered to be printed, with illustrations. 

2. A Jetter from the Secretary of War, transmitting, with a 
letter from the Chief of Engineers, report of examination of 
Savages Creek, Va., with a view to providing a suitable chan­
nel from Chesapeake Bay to "Eastville (II. Doc. No. 1247); to 
the Committee on Ri\ers and Harbors and ordered to l>e printed, 
with illustrations. 

D. A letter from the Secretary of the Treasury, transmitting 
copy of a communication from the Secretary of the Interior 
submitting estimate of appropriation to be expended in continu­
ing the relief of the Apache Indians now confined n s prisoners 
of war at Fort Sill Military Reservation, Okla. (II. Doc. No. 
1249); to the Committee on Indian Affairs and ordered t<;> be 
printed, with illustrations. 
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4. A letter from the Secretary of War, transmitting, with a 
. letter from the Chief of Engmeers, report of examination and 
suney of East and West Waterways, Seattle Harbor, Wash. 
(H. Doc. No. 1245); to the C-Ommittee on Riyers and Harbors 
and ordered to be printed. · . 

5. A letter from the Secretary <Yf War, transmitting, with a 
letter · from the Chief of Engineers, report of examination and 
survey of Nansemond River, Va., with a Yiew to the cost of. 
repairing and replacing dikes at or near the western branch 
(.H. Doc. No. 1246); to the Committee on Rivers and Harbors 
and ordered to be printed, with illustrations. . 

6. li.. letter from the Secretary of the Treasury, transmitting 
reports from accounting officers, showing what officers were de­
linquent in rendering accounts for the fiscal year ending June 
30, 1912, and list of officers found indebted to the Government 
who bad failed to pay same into the Treasury (H. Doc. No. 
1248) ; to the Committee on Expenditures in the Treasury De­
partment and ordered to be printed. 

7. A letter from the Secretary of State, transmitting, _pursuant 
to law, an authentic copy of the certificate of final ascertainment 
of electors fot· President and Vice President appointed in the 
State of Ilhode Island at the election held therein on November 
5, 1912; to the Committee on Election of President, Vice Presi­
dent, and Ilepresentatiyes in C-Ongress. 

REPORTS OF cmnnTTEES ON PRIV A.TE BILLS A.ND 
RESOLUTIONS. 

Under clause 2 of Rule XIII, 
Mr. SLAYDEN, from the Committee on Military Affairs, to 

which was referred the joint resolution ( S. J. Res. 119) author­
izing the Secretary of War to receive for instruction at the 
United States Military Academy at West Point John C. Scholtz, 
11 citizen of Venezuela, reported the same without amendment, 
accompanied by a report (No. 1280), which said resolution and 
report were referred to the Pri'rate Calendar. 

PUBLIC BILLS, RESOLUTIONS, Al\"'D ]JJE.MORIA.LS. 
Under clause 3 of Rule XXII, bills, resolutions, and memorials 

were introduced and seyerally referred as follows: 
By Mr. TAYLOR of Alabama: A. bill ( H. R. 27781) to quiet 

title to lot 5, section 33, township 14, range 18 east, Noxubee 
County, Miss.; to the Committee on the Public Lands. 

By Mr. HAWLEY: A bill (H. R. 27782) to create the Oregon 
Caves National Park; to the Committee on the Public Lands. 

By Mr. ASHBROOK: A bill (H. R. 27783) providing for the 
purchase of a site for a public building at :Millersburg, in the 
State of Ohio; to the Committee on Public Buildings and 
Grounds. 

By Mr. R!.RDWICK: A bill (H. R. 27784) for the purpose 
of purchasing a site and the erection of a public building at 
Sandersnlle, Ga.; to the Committee on Public Buildings and 
Grounds. 

By l\lr. SAl\IUEL W. SMITH: A bill (H. Il. 27785) to extend 
W Sh·eet NW. from Georgia Avenue to Florida A.venue, Dis­
trict of Columbia; to the Committee on the District of Columbia. 
. By Mr. STEPHE~S of Texas: A bill (H. Il. 27786) for the 

relief of Turtle Mountain Chippewa Indians, and for other pur­
poses ; to the Committee on Indian Affairs. 

By 1\fr. O'SHAlThTESSY: A bill (H. R. 27787) to amend sec­
tion 13 of an act entitled "A.n act to promote the efficiency of 
the militia, and for other purposes"; to the Committee on 
Military Affairs. 

Also, a bill (H. n. 27788) to amend section 1661 of the Re­
Tised Statutes, as amended by the acts of February 12, 1887, 
June 6, 1900, and June 22, 1906; to the Committee on Military 
Affairs. 

By l\Ir. COYIXGTON: A bill (H. R. 27789) to authorize a,ids 
to navigation and other works in the Lighthouse Service, and 
for other purposes; to the Committee on Interstate and Foreign 
Commerce. 

By Mr. R<lYDEN: A bill (II. R. 27790) opening the surplus 
and unallotted lands in the Colorado River Indian Reservation 
to settlement under the provisions of the Carey land acts, and 
for other purposes; to' the Committee on Indian Affairs. 

By Mr. CLAYTON: A bill (H. R. 27827) to amend section 70 
of an act entitled "An act to codify, reYise, and amend the laws 
relating to the judiciary," a.pproYed March 3, 1011; to the Com­
mittee on the Judiciary. 

By Mr. GARRETT: Resolution (H. Res. 768) autho.rizing the 
Committee on Rules to inrnstigat~ as to the a<lvisability, prac­
ticability, and expense of installing some mechanical device 
for recording the Yote of :Members; to the Committee on Rules. 

By Mr. STEPHENS of Texas: Joint resohition (H. J. Hes. 

378) concerning contracts with Indians of the Five Civilized 
Tribes; to the Committee on Indian Affairs. 

By Mr. SL.A.YDEN: Joint resolution (H.J. Res. 379) authoriz­
ing the printing as a House document of an article entit1ed 
"Anti typhoid Vaccination in the Army and in Civil Life"; to 
the Committee on Printing. 

PRIVATE BILLS A.tm RESOLUTIONS. 
Under clause 1 of Rule XXII, private bills and resolutions 

were introduced and severally referred as follows: 
By 1\Ir. A.LLEJN: A bill (H. R. 27791) granting an increase of 

pension to Charles Miller; to the Committee on Invalid Pen­
sions. 

By Mr. BOOHER: A bill (H. R. 27792) for the relief of 
George Welty; fo the C-Ommittee on Claims. 

By Mr. BROWN: A. bill (H. R. 27793) granting a pension to 
Mary E. Paugh; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 27794) for the relief of the heirs of John 
M. Corley, deceased; to the Committee on War Claims. 

By Mr. CANNON: A bill (H. R. 27795) for the relief of Wil­
liam H. 1\Iurphy; to the Committee on Military Affairs. 

Also, a bill (H. R. 27796) granting an increase of pension to 
Caroline Bitterny; to the Committee on Invalid Pensions. 

By Mr. CLINE: A bill ( H. R. 27797) granting an increase of 
pension to John l\fcLeod; to the Committee on Invalid Pensions. 

By Mr. DRAPER: A bill (H. R. 27798) granting a pension to 
Katherine Reardon; to the Committee on Invalid Pensions. 

Also, a bill ( H. R. 2779!)) granting a pension to Henry H. 
Lord; to the Committee on Pensions. 

Also, a bill (H. R. 27800) granting a pension to George R 
La Clair; to the Committee on Pensions. 

Also, a bill (H. R. 27801) granting an increase of pension to 
Charles La 1\larsh; to the Committee on Invalid Pension~. 
. Also, a bill (H. R. 27802) granting an increase of pension to 
George Merrill; to the Committee on Invalid Pensions. 

By Mr. DYER: A bill (H. R. 27803) granting a pension to 
John G. Hunt; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 27804) granting a pension to Horace Clim 
Gray; to the Committee on Pensions. 

Also, a bill (H. R. 27805) granting an. increase of pensiou to 
William H. Thomas; to the Committee on Invalid Pensions. 

By Mr. ESCH: A bill (H. n. 27806) granting a pension to 
Mary Mac.A.rthur; to the Committee on Invalid Pensions. 

By l\Ir. GOOD: A bill (H. R. 27807) granting a pension to 
Marcella Rowan; to the Committee on Invalid Pensions. · 

By 1\fr. GRAHAM: A bill (H. n. 27808) granting an increase 
of pension to James Anderson; to the Committee on Im-alid 
Pensions. . 

By Mr. HAWLEY: A bill (H. R. 27809) granting an increase 
of pension to Robert N. Varley; to the Committee on Invalid 
Pensions. 

By Mr. HOWELL: A bill (H. R. 27810) granting an increase 
of pension to Thomas S. Gunn; to the Committee on Pensions. 

By Mr. JOHNSON of South Carolina: A bill (H. R. 27811) 
for the relief of John C. Hardeman; to the Committee on 
Claims. 

By Mr. KE~T: A bill (H. R. 27812) for the relief of Joseph 
A.. Stevenson; to the Committee on Military Affairs . 

By l\Ir. LEWIS: A bill (H. R. 27813) granting a pension to 
William Gill'nett; to the Committee on Invalid Pensions. 

By Mr. LITTLEPAGE: A bill (H. R. 27814) for the relief of 
Payton J. Boggs; to the Committee on :Military Affairs. 

Also, a bill ( H. R. 27815) for the relief of the trustees of the 
Methodist Episcopal Church of Malden, W. Va.; to the C-Om­
mittee on War Claims. 

By Mr. PALMER: A oill (H. R. 27816) granti:J.g a pension to 
Edward J. Hart: to the Committee on Pensions. 

By l\lr. PARRAN: A bill (H. R. 27817) granting a pension to 
Golda M. Morrison; to the Committee on Pensions. 

By Mr. S~IITH of :Kew York: A bill (H. R. 27818) granting 
an increase of pension to William H. Chapman; to the Com­
mittee on Invalid Pensions. 

Also, a bill (H. R. 27819) granting restoration of pension to 
Mary Wolbert, now Smith; to the Committee on Invalid Pen­
sions. 

Also, a bill (H. R. 27820) granting restoration of pension to 
Eliza Steele, now Riehl; to the Committee on Invalid Pensions. 

By Mr. SAMUEL W. Sl\lITH: A bill (H. R. 27821) granting 
a pension to John V. Gilbert; to the Committee on Invalid Pen­
sions. 

Also, a bill (H. R. 2782.2) granting an increase of pension to 
Schuyler Van Tasse11; to the Committee on Inntlid Pensions. 

By l\Ir. TAYLOR of Ohlo: A bill (H. R. 27823) granting an 
increase of pension to OliYe B. Helms; to the Committee on In­
\alid Pensions. 
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~Y Mr. WIU["E: A ·bill (.H. R. 27824) ,g-~ooting fill meuease :of 
pension to William E. :Beymer; to the •Omnmittee on .[uv.ulid 
lfliensions. 

J~Y 1\11:. WILSON 'Of I.J.l:ineis: ;A ·bm (H. R. 278251 g:i:antJng 
'.ft _pension ;to Etta 1G11etter;; fo !the •Commtt:te.e ·~m .1D.T:alid ·Pen­
sions. 

Also, a bill (H. R. 2i82G) granting an increase of pension to 
Cinderella .L~·.ersee ; rto 11J:le ·Oommlttee .QD. l:nTallil 'P.ensions. 

.25685, .reqn.irlng the lnbeling m>.d -tagginO' ei ·nn Urbrics -nnd 
articles •of -clo:thlng Mended 11'.or ,sale; to tlle . o:mmlttee n 
Interstate filld tForeign lOommei·ee. 

Also, Jiletitian (('.)f !the Lake Mlclljgan. Srrnltn.ry A soclation, 
Chicago, Ill., favoring the passage of ;legislation making au ·a'.P-
1p1mpriution for the imestigution -of tile pollution of the wn:ters 
·of th.e :Great Laliies; 'to 'the {Jommittee ~n :ApprOJ)l'ic'Ltions. 

.Also, l}JBtii.Jion :of tlIB :general executfrve cmmnittee of tthe iRnil­
·~~ .Business Assoe1:ati.on •of .New 'York, fa·rnriD(J' the pas age 

PETI'I'JOKS, .ETC. ·of .!House ·hill 2r>1m>, ,granting a Federal ·c.hru:ter to tile 1Chnmber 
Under dause -of Rule XX.I[, tpetititms Ml& ;Ila.Pers ·w.er-e Jn.id of Commerce of .the Uni:ted ·states of ..America; to ;taie o.m-

'.On the Clerk'-s ,(le ·k and !l'eferred .as :fono.\\s: mittee ren lthe .Judici.ary~ 
By 1\Ir. ALLEN: Petition of John T. Mack and other re:pre- . A:lso, petiticm of ±be Federation ,of ,J-e-w,ish iFa.rme:rs .of 

;Se.ntnti"l'es of ·the -Ohle daily .newspaper~, pre-testin.g agn:i:nst Amerie.n, fa'Ycu.:ing the ,passage of legislatiGn cren:.ting "fl ~tem 
the passage of tlle tp1:1blieity act ·of tthe Post Office .a:pp:raprd:atiun :o1 !farmer ' ier.edtt uni.ems·; to tile iOommlttee -on .Banking and 
:bill_, 1requiring .all ·11apei·s ·;to J>Ublish lists of stockholders, in- -.Om:re.ney~ 
debtedness, etc.; to itlle Committee on the ·Post -Offiee and Post A1so, 'Petition of the Amenica.n Automobile .~ssocintian, N~w 
Bonds. York, farnring the passnge .of legislation ·giving Federal .aid to 

By l\Ir. ASHBROOK: Petition .of :the Peururylmnia SeaJers' bood-road builcUng; 1o tbe Co.mm:ittee on Agri u'.l:tnre. 
-Oouference at 'HaTri lml'g, Pa., fav.ormg the ;pa!iffifrge of House By Mr. HELGESEN: :Petition of cithi:ens of oYer 20 1:olf'.ns 
bill 23113, !fixing :a stu.nda·rd bm.'11el -J:ur the rshipmeut of fruits, of North Dalrnta, farn·ri:ng the [Xlssn:ge -0f :the Kenyon 'liquor 
~egetables, .etc.; ta ±he ·Cammittee .on Coinage, Weights, .and ibill .(H. R 4043), to preT"ent the '8.hi;pment ,of Jiquor 'into dry 
:Measures. t&rltory; to the -Cmnmittee rOil the _judiciary. 

Also, tP0 tition of the BaltiIDDre ·CJ@thing rCo. nnd !17 ether By I\fr. KINKAID of .Nehraska: .Petition r0f resident of 
merChmrt of UhlJichs:v.ille, Ohio, ':favoring -the IJaS age ,of le.gis- Merna and Smithfield, Nebr., protesting against the passage of 
fation gi'\"illg the Interstate Commerce Co_mmission -further any bill enlarging the present parcel-post !Jill; to the· Committee 
:poTI"er toward -controlling the .~press companies; to the 'Com- mt the Post Office and iPost Roads. 
mittee 1Uil the .Trudi.ciai:y. Also. petition of residents of 14 towns in the sixth district of 

By 1\Ir. BOOHER: Petition r0f Rev. J. H. Weaver and 27 Nebraska, favoring the passage ·of legislation 1·equiring .all con­
.other citizens of F.airfRx, l\1o., faTori'llg the passage of the cer:ns doing a mail-OJ.'.d.er :business to contribute their "Share to 
Kenyon-Sheppard liquor bill jpreventii:ng the shipment ill liquor the fnnd to de>elo.P the ilocal -COlllllllmity~ :the eounty:, un<1 tlle 
into dry terci.t-0ry; to the ,Committee -on the J1udiciary. State; to the Co;n.."'1llittee on Interstn.te und Foreign Commer e. 

Also, :petition 1of St. .Joseph Dlmian, No. 141, 10rdeT -Of Ilail- By Mr. KINDRED.: Betition uf the New York P.roduce Ex-
l\ay Oonducto:rs, prete ting against the prrssage ,of House bill change, New York, N. Y~, .and the ;general executl\.e committee of 
20487, the wei'lrnlen1s ·compeRsation bill~ :to the :Comniittee ·on lthe Ilail:wny !Business A-ssoeia:tlon, fuv01iing the pa:ssage •of House 
the Judictru.·y. bill 213106, to incorp0<rate rfhe lOhamber of Commerce .of the 

By l\I.r. BORI.Al\'I): !Petition of womeR of Missouri, a-sking United Stntes of America under a Federal charter; to the Com­
itha.t the net p1•ohilii.ting the sale of ligh1: wine an<J. beer on mittee on the Judiciary. 
military rescrrntions lie repealed; to the Cemmittee ·on 1\1iJ.itary By Mr. LEVY: Petition of the National '.Indian War Veterans, 
.A.ffail'S. Denver, Colo., fa~or:ing fue .passage of legJ:slntion :grn:ntlnrr pen-

By Mr. BROWN: J>ll]Jers to .acco.m:pany a bill granting a -pen- sions to the yetenms of the !ndian waTs; rto the Committee on 
·sion .to Mary E. r.a.ugh~ o :the Committee .on Invalid Pensions. Pensions. 

Also, papers to -acuomi:mny <bill for the r.elief of J.reirs of .John Also, petiti.011 of th-e .ohmnb.er of Commerce .of the State .of 
l\I. Corley; to tile ·Committee an War -Claims. New York, protesting agaim;t :the :p.a age of :Senate bill 720 , 

By Mr. CLARK 1of JNor.ida.: Petition .Oif .Rev. Ge<>rge A . .Blount proposing se:rer!ll ehan:ges in the 'law of the United .-Stutes re­
,and other cit:;IBen of Bradford County, Fla., -faToring the IJaS- la ting ;to tbe caTI'iage rof eargo by sea; to the Comm1ttee on 
.sage -of tlle Kenyan liguor ·bill .( S. 4043) _preveutin_g the -ship- 1.lllterstnte and iFo.r.eign Commerce. 
ment of liquor into dry territory; to the Committee ·On the By Mr. MOTT: Petition of ithe .1»·ationa1 Indian Wa1· Veterans, 
Judicinr~. 

By Mr. Dll.AJ?ER: Petition of the State Camp of New Yoxk, ·nenvBr, Oo'lo., iaTOring fue passage of bill granting pensions 
Patriotic Order Sons of America, favoring the passage of Senate to veterans of the Indian wars; to the Committee on Pension . 
bill 317~, for the restriction <Of im.m:igra.tioE:; ;to the Oemmi:ttee Also, petition of the New York .Civic League, fuvoriug the 
«ID Immigration and .Na.t.uralizatio.n. -passage of 1egis1ation prohlb.ifing the shipment of liquor into 

dry teITitoTy; to the Omlmittee o.n the Judiciary. 
By Mr. DYER: Papens to a.ccom]flany bill granting a ·pension Also, _petition of the Federation of Jewish Farmers of Amer-

to .Jolln G. Hunt; to the ·Committee on P -ensions. 
Also, petition of Lewis B. Miller, St. Louis, l\Io., favorln.g the ica, .favoring the passage of :legislation •Creating a system of 

Passage of rthe -Kenron~Shampard bill, Tl'M>l-entin~ t:l!J.e hipment farmers' credit 1ulion:s; to the ·CG-mmittee on Banking aml 
J "~ y~~ ~ -:Qurreney. 

of liquor inte .dry t:enritory; to the CGillmittee -on the .Judiciary . 
.Also, petitiQn of tfue .Railway Busi~ss Association iof .New Also, ·petition of the Vermont Assoeiation ·oif Sealers of 

York, favoTil'lg lfue [lassrrge ·Of llouse bill 2510G, .granting a Weights and Measures, .and the Pennsylvania Sealers' Con­
Fedei~al cilm:ter rt:a the tChamb:er ·of Coomnerce .of the United ference, Harrisburg, Pa., favoring the passa;ge of llouse bill 
States :of .AmerJca; to the .Oommittee .on the Judiciary. ·23113, .fixing n. standard bane1 foT ·th.e shi-pmeut o-f fruits, :yege-

Also, .Petition ·of .tlile ,Army and Na~y Union .ef rthe Jl:nited tab1es, etc. ; to the Committee 'On Wny-s ·and Means. 
States ,0 f .America,, .St. Louis, .l\Io., .fa:roring ,the passage of A1so, •petition -of the iRa1lwny Business Association, New Yot'k, 
House bill 19800, grunting a pension to .the i\·eterans .of the and the Chamber of Commerce of the United States 'Of America, 
Indian wars.; to the .Oomnrittee ron Pensions. '\Y.ashington, D. 0., favoring the passa-ge of Honse bill ·2ulOG, 

Also, papers .ta llCC©m_,Pany ·the bill . grantm_g a 'POOSian lto granting a Federal -chart-er to the Chamber of Oommerce of the 
William H. ThG>.mas; to he Committee on Invald.d P.ensif)n . United Stutes 'Of America; to tlle <'.lommittee on tlle Judiciary. 

Also, -papers -to accompan_y the bill .grantillg a pension to Also, petition of the Association of National Adverti ing 
Horace Oli;'\~..e TGm;y; ±@ tbe Committee :on Pensions. Managers, protesting against the passage of section 2 of the 

.Also., papers .to acco.IDJlany tile ·bill (.El. R. ll0.71) _granting .a. 01<1:fie.1d -patent bill :P'I'Ohilfrting the fixing of _prices by manu-
pension to Laura Hilgeman; to the .Co:mnllttee ..on -Pension-s. 1'.aeturers of ipatent-goods; to the Commlttee on Patents. 

Also, papers t© .acaompfill:y the bill (EI. R. 1.-0lSG) giranting a Also, _petition of residents .of Watertown, N. Y .. .favoring the 
;pension to Anna Buhrman; to the -Oo-mmittee an Invalid Pen- ;pnBsage .of Honse bill 26277, to establis:h a United .Stai:es -court 

. s10ns. of patent appeals; to the -Domm:ittee on Patents. 
By ])il:. FDLLER: Petition of W:illiaan Dewrrtt, Monongahela. '.By '.Mr~ B~'.LY.: Petition of the V~rmont Association of 

Pa., favor.i:n.g :the irmssnge ·D.f Honse bill 1339, to incFease the , Sealers of We.igh:ts and Measui'es, .favormg the ,pa age of :bill 
pensions of -etei:ans 'who lost a limb in the CiYJl War; to ·the . ..fixing .a :Stnndaxd 'bane1 for fruits, :vegetables, etc.; to tlle Com-
c~mmittee OR' Im:alid Peusi.0ns. miltee .on Ways a.n.d .Means. 

By Mr. GOLDFOGLE : Petition of the Grand Rapids .Assa- Also, petition of the Nationa1 Indian War Veterans, Denve1·, 
-ciation of -C.omme1~ce, Grand !RaJ>ids, Mieh., .fa ''<>ring the passage Colo._, fa:v-or.ing the passage o.f Jegislution granting pension to 
of Senate bill 957, :for fie 11.'eglilati&.n .of bills ,of Jn:~,; 0to .tlle 'Veterans ,Qf1 the .Indian M'UTS~ to 1the Committee on Pe.us.ions. 
·Committee on rnt.er~ta te and F~reig.n -Oo.mmeroe. . By Mr. TILSON.: .Petition .of the general executi'• commLttee 

Also, petition :of the Maryland .and District -of Celumbiu : uf tbe Railway .Business Association, favorlng the Jlas age ,of 
Launderers' Association, fa rnring the passage ,!>f Ilet1se bcill : lllo.use bill ·25100, granting :a F-ceueral <Chnxter to ithe :C,!lamber of 



1913. CONGRESSIONAL RECORD-SEN ATE. ·11203 
Comme ."Ce of the United States of .America; to the Committee 
on the Judiciary. 

Also, petition of the board of agriculture of the State of 
Connecticut, pro-testing against the passage of any legislation 
reducing the present tax on oleomargarine; to the Oommittee 
-0n Agriculture. · 

By 1\Ir. TOW.NER: Petition of the Woman's Christian Tem­
perance Union and 300 citizens of Allenton, Iowa, favoring the 
passage of the Kenyon " red light" injunction bill to clean up 
Wa~<Yton for the inauguration; to the Committee on the 
District -of Columbia. 

By Mr. WICKERSHAM : Petition of :residents of Ketchikan, 
Alaska, fa-roring the passage of legislation to prevent the 
setting of fish traps in the tidal wa.ters of Alaska; to the 
Committee on the Territories. 

SENATE. 
WEDl'fESDAY, January 8, 1913. 

Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D. 
The Journal of yesterday's proceedings was read and approved. 

ELECTORS F()'R PRESIDENT AND VICE PREBIDE~'"T. e 

of Maine, pray1ng for the passage -0f the so-called Kenyon­
Sheppa.rd interstate li-quo:r bill, which were ordered to lie on the 
table. 

He .a1so presented a memorial of sundry citizens of Portland, 
Me., remonstrating 2gainst the enactment -0f legislation to fur­
ther restrict immigration, which was referred to the Committee 
on Immigration. 

1\Ir. WETMORE presented .a. petition of members -0f the 
Rhode Island State Federation of Women~s Clubs, praying for 
the passage of the so...ca.lled Page vocational education bill, 
which was ordered to lie on the table. 

AGRICULTURAL .ENTRIES ON COAL LANDS. 

Arr. CLAPP, from the Committee on Indian Affairs, to which 
was referred the bill ( S. 7976) to amend section 1 of rui act 
entitled "An act to provide for agricultural entries on coal 
lands," approved June 22, 1910, asked to be discharged from its 
further consideration and that it be referred t-0 the Committee 
on Public ;Lands, which was agreed to. 

THE JUDICIAL CODE. 

Mr. CLARK of Wyoming. Under the direction of the Com­
mittee on th.e Judiciary, and pursuant to law, I submit from 
that committee the Judicial Code of the United States in force 
January 1, 1912, .annotated; ·and in connection therewith I re­
port a concurrent resolution providing for the printing of the 
code, which I ask may be read, and, together with the manu­
script, referred to the Committee on Printing. 

The concurrent resolution (S. Con. Res. 34) was read, and, 
with the accompanying manuscript, referred to the Committee 
on Printing. as follows: 

Resolved by the Senate {the House of Representatiiics concurring), 
CONTINGENT EXPENSES, TERRITORY OF ALASKA. (s. DOC. NO. 995). 'rhat there be printed 25,000 copies of the Judicial Code of the Unired 

States prepared under the direction of the J"udicia.ry Committee of the 
The PRESIDENT pro tempore laid before the Senate a com- Sen~e, 10,000 eopies of whieh shall be far the use of the Senate and 

The PRESIDENT pro tempore (Mr. BACON) laid before the 
Senate a communication from the Secretary of State, trans­
mitting, pursuant to law, authentic copies of the .certificates 
of ascertainment of electors or President and Vice President 
appointed in the States of .South Dakota :and Washington at the 
elections held in those States November 5, 1912, which were 
ordered to be :filed. 

munication from the Secretary -0f the Treasury, transmitting 15,QO-O for the use of the House of Representatives. 
a letter from the Secretary of the Interior submitting a revised BILLS AND JOINT RESOLUTION INTRODUCED. 

estimate of appropriation for contingent expenses, Territory Bills and a joint resolution were introduced., read the first 
of Alaska, for the fiscal year ending June 30, 1914, in the sum 
of $9,745, which, with the accompanying papers, was refen-ed to time, and, by unanimous consent. the seconC: time, and referred 
the Committee on Appropriations and ordered to b.e printed, as follows: 

By Mr. BORAH: 
HANOVER BAPTIST CHURCH OF VIRGINIA v. UNITED STATI:S (.s. DOC. A bill (S. 8021) extending too number of annual payments to 

No. 996·) entrymen upon "reclamation projects; to the Committee on Irri-
The PRESIDENT pro tempore la.id before the Senate a com: gation and Reclamation of Arid Lands. 

munication from the assistant clerk of the Com·t of Claims, A bill (S. 8022) granting an increase of pension to Harman 
transmitting a. certified copy of the findings of fact and conclu- Eastman (with accompanying paper) ; and 
sion filed by the court in the cause of the Trustees of the Han- A bill (S. 8023) granting a pension to Mary Coleman (with 
o~er Baptist Church, of King George County, Va., v. Unit.ed a-ccompanying paper); to the Committee on Pensions. 
States, which, with the accompanying paper, was refened to By Mr. KERN: 
the Committee on Claims and ordered to be printed. A bill (S. 8024) granting an increase of pension to Wilson 

IMPEACHMENT OF ROBERT w. ARCHBArn. Wells (with accompanying papers}; and 
Mr. CI.ARK of Wyoming. I introduee the order which 1 A bill (S. 8025) granting an increase of pension to Edward W. 

send to the desk. Anderson (with a.ceompanymg paper); to the Committee on 
The PRESIDENT pro tempore. The order will be read. Pensions. 
The order was read, as follows: By :l'iir. TOWNSEND (for Mr. SMITH of Michigan) : 
Ordered That on this day, and until otherwise ordered, the daily A bill {8. 8026) granting a pension to Allen B. Be Dell; to 

sittings of the Senate ill the trial of impeachment of Robert W. Areh- the Committee on Pensions. 
bald, additional circuit judge of the United States, shall commence at A bill ( S. 8027) to remove the charge of desertion .from the 
1 o'clock in the afternoon and continue until 6 o'clock in the afternoon. military recol'd -Of Henry Fuller; to the Committee -0n Military 

The PRESIDENT pro tempore. Without objection, ,the order AIDlirs. 
will be e011side1'ed as made by the Senate. By Mr. BURNHAM: 

PETITIONS AND MEMOIUALS. A bill (S. 8028) for the relief of the legal representatives of 

The ·PRESIDENT pro tempore presented the memorial of : the. estate of Henry H. Sibley, deceased; to the Oommittee on 
Ilev. James A. Mc.Faul, bishop of Trenton, N. J., remonstrating Claims. 
against the adoption of the proposed literacy test for immi- By ~fr. CATRON: . . . 
grants, which was referred to the Committee on Immigration. . A bill (S. 8029) for the reUef of .Frank L. ~el, her of Fran-

Mr. KERN presented a resolution £.dopted by the Indiana c1sco Ra~ deceased; to the CoIIlIIllttee on Clrums. 
confe1'€llce of the Methodist EpiSC-Opal Church, in session at By Mr. SW.ANSON: . . . . . 
Jeffersonville, Ind., fm·oring the passage of the so-called Kenyon- A bill (S. 8-030) for the const:i-uction of a ~bile .bu_ilding at 
Sheppard interstate liquor bill, which was ordered to lie on the Warrento~ Va.; to the COillilllttee on Public Buildings und 
table. Grounds. 

Mr. W ARREJ.~ presented resolutions adopted by the Fremont By ~'lr. O'GORl\fAN: . . . 
County Wool Growers' Associatio~ of Wyoming, favoring the A bill_ (S . .8031~ providing for the presentation of medals to 
enactment of legislation authorizing cooperation with the several all surVIvmg soldiers of the Battle of Gettysburg; to the Oom­
States for the extermination of wild predatory animals, which mittee on Military Affairs .. 
were referred to the Committee on Agriculture and Foresh-y. By Mr. JOHNSON of Ma.me: 

Mr. OLIVER presented a petiti-0n of sundry citizens of Penns A bill (S. 8032) fur the relief of Walte1· Whitney (with ac-
Park, Pa., and a petition of members of the Erie Methodist eompanying papers); to the Committee on Military Affairs. 
Episcopal Conference, of Erie, Pu., praying for the passage of By l\fi'. BRANDEGEE: 
the so-called Kenyon-Sheppard interstate liquor bill, which were A bill ( S. 8033) to authorize the Gmnecticut River Co. to re· 
ordered to lie on tile table. locate and construct a dam across the Connecticut River above 

Mr. JOHNSON of Maine (for M1·. GARDNER) presented peti- the village of Windsor Locks, in the State of Connecticut; to 
tions of members of the l\Ien's Bible Class of the Free Baptist the Committee on Commerce. 
Church, Island Falls; of members of Cumberland District By Mr. GALLINGER: 
Lodge of Good Templars, . of Portland; and of sundry citizens A joint resolution (S. J. Res. 148) authorizing the zranting of 
of li'armington, South China., and North Anson, all in th.e State permits to the committee on inaugural ceremonies on the oc-
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